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CURRENT TOPICS. 





We were perfectly honest in our assump- 
tion,some time since, of the credit of originat- 
ing the idea of a convention of reporters and 
digest-makers to promote uniformity in ar- 
rangement, and having been corrected by 
our contemporary, the Albany Law Journal, 
we hasten to give credit where it is due. In 
its number of January 11, 1879, we find a 
communication (19 Alb. L. J. 40) from John 
H. Stewart, Esq., the equity reporter of New 
Jersey, upon the subject. After referring to 
the desirability of greater uniformity in the 
indexes of reports, he says, in discussing the 
practical means by which these results are to 
be attained: . ‘‘Can any uniform system be 
adopted generally? A convention of all the 
reporters is impracticable; but a commission 
of three might be named—say, Chief Justice 
Waite, Chief Justice Cooley, Judge Dillon, 
Judge Sharswood, Prof. Dwight or Chancel- 
lor Cooper, or any other members of the 
bench or bar of acknowledged ability, who 
would be gracious enough to serve; then 
let every reporter submit his plan of indexing 
to the commission, who may from them all 
select and announce the best plan. If some 
such method could be made feasible, its uni- 
versal adoption must follow.’’ 

Censequently, we feel constrained to con- 
cede the equity of Mr. Stewart’s claim to the 
title of first inventor, which we had unwit- 
tingly usurped. 





Meanwhile, however, the interest in the 
subject seems to be generally aroused. The 
Albany Law Journal and the New York 
Daily Register have given the suggestion the 
prestige of their approval; and now the Cun- 
ada Law Journal has this to say: 

‘‘We are glad to register a modest vote in 
favor of the admirable scheme, advocated by 
our contemporaries the Cenrrat Law Jour- 
NAL aml the Albany Law Journal, but which 
we understand originated with the Daily Law 
Register, for the establishment of a uniform 
system of digesting andindexing. There can 
be no question that if a well-considered meth- 
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od of arrangement were uniformly adopted it 
would be a great assistance in that search for 
authorities and precedents which, at present, 
is often a most distracting and harassing task. 
Moreover, if the plan fixed upon should be 
based on sound scientific principles of divi- 
sion, the familiarity with it which would re- 
sult from constant use would be a decided 
mental gain. The idea suggested of a con- 
vention of reporters, authors and legal edit- 
ors, is a very attractive one, and if the dele- 
gates prepared themselves before meeting by 
giving thought and study to the subject, the 
basis might undoubtedly be laid for a practi- 
cal realization of the project. The idea is 
new to us, but we would suggest that the best 
method of proceeding would possibly be to 
invite the various Law Societies having direc- 
tion of the issuing of official law reports to 
send delegates empowered to represent them. 
If the legal official bodies agreed on a uni- 
form method of arrangement, the free lances 
of the profession would soon follow suit.’’ 

Aside from the fact that our reports are 
not issued under the auspices.of a ‘*Law So- 
ciety,’’ as our Canadian friend supposes, but 
by an official reporter, pursuant to the more 
or less specific direction of statutes, the sug- 
gestion that the innovation should be first 
brought to the attention of the profession 
through the instrumentality of the official 
volumes is worthy of consideration. A gen- 
eral adoption by all the official reporters of 
any uniform system would unquestionably, 
we think, lead to its recognition by book- 
makers generally, and the profession at large. 
Still, we can not forbear the reflection that, 
with afew shining and singular exceptions,the 
fraternity of official reporters have not 
shown an intelligent progressive spirit. 
Every ore has observed that in this 
very matter of an index, which is one of the 
most, if not the most, necessary parts of a 
modern law book; instead of making to each 
volume a careful and analytically exhaustive 
index, the reporter has usually been content 
with a makeshift which amounts to an ar- 
rangement merely of the syllabi totidem verbis 
of the various cases in an alphabetical form, 
with a few scattering cross-references. The 
imperfections of these very official indexes are 
among the strongest arguments in favor of 
some universally-accepted standard and 
method. 
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hEAL ESTATE AGENTS. 





What is known as ‘‘the real estate busi- 
ness,’’ has ripened into an occupation of no 
mean importance. There are many questions 
of interest and importance, alike to those 
who engage in this business and those who 
seek their services, that come up daily in 
practice. Many of these have been passed 
upon by our courts. 

There has been much controversy in the 
courts over what is denominated ‘‘double 
commission,’’ or the receiving a commission 
both from vendor and vendee; but it is now 
well settled that where an agent acts merely 
as a middleman to bring the parties together, 
and they do their own trading, he may re- 
cover a commission from both ;} particularly 
so when it is with full knowledge cf the par- 
ties.2, And even when he so acts without the 
knowledge or consent of the parties, he is en- 
titled to a commission from each, and any 
concealment from either party of his contract 
with the other is not fraudulent .® 

But when the agent goes beyond the point 
of a mere middleman, and employs either his 
skill, knowledge or influence in consummating 
the transaction, this rule will not apply.* 

It is a well-settled rule of law that an agent 
can not act for two principals in the same 
transaction, when their interests conflict; and 
a real estate agent can not act for both ven- 
dor and vendee without the express consent 
of each.5 Conflict of duty renders such 
employment incompatible ;° and in a suit for 
commission, evidence to show a custom 
amongst real estate agents to charge commis- 
sion to both parties in such cases, is inad- 


1 Rupp v. Samson, 16 Gray, 398; Seigel v. Gould, 7 
Lans. 177; Scribner v. Collar, 40 Mich. 375; 8s. C.,29 
Am. Rep. 541; Fritz v. Finnerty, 5 Col. ——; s. C., 10 
Cent. L. J. 487; Stewart v. Mather, 32 Wis. 344; 
Shepherd y. Hedder, 29 N. J. L. 334; Mullen v. 
Keetzleb, 7 Bush, 253; Hermon v. Martineau, 1 Wis. 
151; Anderson v. Weiser, 24 Ia. 480: Merryman v. 
David, 31 Ill. 404. 

2 Meyer vy. Hanchett, 39 Wis. 419; Mullen v. Keetz- 
leb, 7 Bush, 253. 

3 Stewart v. Mather, 32 Wis. 344; Rupp v. Samson, 
16 Gray, 398; Herman vy. Martineau, 1 Wis. 151. 

4 Walworth Co. Bank v. Farmers’ Trust & Loan Co., 
16 Wis. 629: Stewart v. Mather, 32 Wis. 344. 

5 Watkins v. Cousall, 1 E. D. Smith, 65; Dunlap v. 
Richards, 2 E. D. Smith, 181; Vanderpool v. Kearns, 
Id. 170; Meyer v. Hanchett, 39 Wis. 419. 

6 Wright v. Dannah, 2 Gamp. 203; Fairbrother v. 
Simmons, 5 B. & Ald. 383; Pugsley v. Murray, 4 E. 
D. Smith, 245, 





missible.7 Such an émployment has been 
condemned by some of our courts on grounds 
of public policy, even where consented to and 
acquiesced in by the parties. And where 
the subsisting interests of an agent, or those 
of a prior principal, in any way conflict with 
those of a third party, he can not act as 
agent for such third party in matters where 
such interests are in conflict.? 

But it has been held that an agent for the 
loan of money may receive a compensation 


from both borrower and lender;?° and an | 
agent intrusted with money to loan at a legal © 


rate of interest, may exact a benus from the 
borrower; and if done without the knowledge 
or consent of the lender, it will not render the 
transaction usurious. 

As a general rule, a man can not be the 
agent for the sale of lands and the purchaser 
at the same time.!2_ His duty to his principal 
requires that he sell the land for the highest 
possible price, and his interest as purchaser 
is to get it at the lowest price possible; and 
this conflict of interests makes the duties in- 
compatible and the relations unallowable,?* 
because real estat2 agents are expected to 
use their time, knowledge, skill and influence 
to procure the most advantageous sale prac- 
ticable ; it is for this they are sought and em- 
ployed.1* 

When an agent, who agrees to furnish a 
purchaser at a given price, or one to be agreed 
upon, presents himself as such purchaser, 
and his principal, with full knowledge of this 
fact, sells to him the property, such agent is 
entitled to his commission; but in such a 
case the knowledge and consent of the prin- 
cipal must be clearly established, otherwise 
the general rule obtains. 16 


7 Farnsworth v. Hemmer, 1 Allen, 494; Pugsley v. 
Murray, 4 E. D. Smith, 245. 

8 Meyer v. Hanchett, 48 Wis. 246. 

9 Herman v. Martineau, 1 Wis. 151. 

10 McFarland vy. Carr, 16 Wis. 259; Hale v. Haselton, 
21 Wis. 821; Carnell v. Wechter, 33 Wis. 252; Sage 
v. McLaughlin, 34 Wis. 550. 

11 Carnell v. Wechter, 83 Wis. 252; Condit v. Bald- 
win, 21 N. Y. 219; Rogers v. Buckingham, 33 Conn. 
81; Muir v. Newark Savings Institute, 16 N. J. Eq. 
(1 Green), 587; Conover vy. Van Mater, 18 N. J. Eq. 
(3 Green), 481; Austen v. Harrington, 28 Vt. 130. 

12 Stewart v. Mather, 32 Wis. 344. 

18 Kuch v. Sanford, 1 L. C. in Eq. 84-97 and notes: 
Fox v. Mackreth, Id. 179-222. 

14 Gardner v. Ogden, 22 N. Y. 327-841, and case 
cited. 

15 Stewart v. Mather, 32 Wis. 344. 

16 Tower vy. O’ Neil, 66 Pa, St. 332. 
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Where the agent has the express assent of 
both vendor and vendee, he may’ act for 


_ each.17_ The Supreme Court of Wisconsin, 


however, condemn such double employment, 
even when assented to and acquiesced in by 
the parties, on grounds of public policy.1® 

There is considerable: contrariety of opin- 
ion amongst our.courts respecting the right 
of agents to receive double commission where 
their services are known of, but not expressly 
assented to by each party ;/* but all declare 
that where such double employment is un- 
known to either party, no commission can be 
recovered from such party.2° This doctrine 
is not made to depend upon the presence of 
design or duplicity or fraud, butis founded 
upon public policy. 

Real estate agents are expected to labor 
diligently to promote the interests of their 
principals, and are not. permitted to assume 
conflicting duties, or to act as agents in a 
transaction when they have an adverse inter- 
est or employment.?? It is indeed an old 
principle that a man may not serve two mas- 
ters.28 This principle of the Christian code 
is enforced by the canons of the civil law, 
upheld by the precepts of the common law, 
and pervades the decisions of our courts. 
The civil law declares that he who undertakes 
the care and control of the affairs of another, 
is not to abandon them until discharged by 


17 Anderson y. N. W. C. University Society, 5 Re- 
porter, 471; Meyer v. Hanchett, 39 Wis. 419; Fritz v. 
Finnerty, 5 Col. ——; s. C., 10 Cent. L. J. 487. 

18 Meyer v. Hanchett, 43 Wis. 246. 

19 Farnsworth v. Hemmer, 1 Allen, 494; Walker v. 
Osgood, 98 Mass. 348; Pugsley v. Murray, 4 E. D. 
Smith, 245; Everhart v. Searle, 71 Pa. St. 256; Raisin 
v. Clark, 41 Md. 158; s. c., 20 Am. Rep. 66; 
Schwartz v. Yearly, 31 Md. 270; Morrison v. Thomp- 
son, L. R.9 Q. B. 480; s.c., 10 Eng: Rep. 129; 
Rice v. Wood, 113 Mass. 133; s.c., 13 Am. Rep. 
4659; Lynch v. Fallon, 11 R. J. 311; s. c.,28 Am. Rep. 
458; Scribner v. Collar, 40 Mich. 375; s. c.,29 Am. Rep. 
541. 

20 Lanch v. Fallen, 6 Law Rep. No. 2, p. 65; Farns- 
worth v. Hemmer, 1 Allen, 494; Walker v. Osgood, 98 
Mass. 348; Pugsley v. Murray, 4 E. D. Smith, 245; 
Everhart v Searle, 71 Pa. St. 256; Raisin v. Clark, 41 
Md. 158; s. c. 20 Am. Rep. 66; Morrison v. Thomp- 
son, L. R.9 Q. B. 480; s. c.,10 Eng. Rep. 129; Har- 
rington v. Victoria Graning Dock Uo., 39 L. T. R. (N. 
8.) 20; s.c., 7 Reporter, 32; Meyer v. Hanchett, 39 
Wis. 419; Lloyd v. Calston, 5 Bush, 587; Kerfoot v. 
Hyman, 52 Ill. 512. 

21 Scribner vy. Collar, 40 Mich. 375; s. C.,29 Am. Rep. 
541; Meyer v. Hanchett, 43 Wis. 246. 

22 Stainback v. Read, 11 Gratt. 281, and authorities 
cited above. 

23 Matt. ch. VI, 24; Luke, ch. XII, 16. 





such other; and until so discharged he is ac- 
countable for what has been done or left un- 
done.” A leading text-writer says”> that, 
when an agent has adverse interests in mat- 
ters involving or touching the agency, he can 
not bind his principal ; and in this he is borne 
out by the decisions.2* The reason is: In 
the employment of an agent, the principal 
bargains for, and expects to receive, the best 
efforts, skill, diligence and zeal of such agent 
in the furtherance of his sole interests.?’ 

Confidence in agents and their uprightness 
has grown to be a necessity. Interests near 
and dear, as well as large sums of money, are 
daily intrusted to agents, and the public 
good requires that all avenues open to fraud 
and deceit and chicane be closed. If an agent 
were permitted to take upon himself trusts 
when he has an adverse interest or em- 
ployment, he could not be loyal to the best 
interests of his principal, or look after and 
advance them with that enthusiasm and cor- 
rectness expected of him, or with which an 
agent free from the restraint of a subsisting 
adverse interest would.?® 

When a man places property in the hands 
of an agent, he does it for the purpose of 
procuring a speedy sale and the highest price 
the best efforts of such agent can secure; it 
is for this very purpose that he employs him. 
And the man who employs an agent to pro- 
cure for him property, does so that he may 
secure the same on the best terms and at the 
lowest price possible ; and it is because of his 
superior skill in these matters that such agent 
is employed. He who attempts to act for 
both parties in such a transaction assumes in- 
compatible duties; not only that he himself 
has interests adverse to each, neither of which 
conditions of affairs is allowable.2? This is 
the reason why an agent employed to sell 
can not become the purchaser, and vice 
versa .%° 

24. 20, C. de neg. gest.; L. 21, sec. 2, de ad.; sec. 
4, Inst. de abl. que quasi ex contr. 

25 Story on Agency, sec. 210, e¢ seg. 

26 Stone v. Hayes, 3 Denio, 375. 

27 Church v. Mer. Ins. Co., 1 Mason, 341; Shepherd 
vy. Purcy, 16 Martin, 267; Parkhurst v. Alexander, 1 
Johns. 394; Beale v. McKeirnon, 6 Miller (La.), 407; 
Copeland vy. Merchants’ Ins. Co., 6 Pick. 198. 

28 Beale v. McKeirnon, 6 Miller (La.), 407; Gilbert 
v. Peppercorn, 3 Beav. 78. 

29 Taylor v. Samson, 4 Myl. & Cr. 139; Huguinin v. 
Bradley, 14 Ves. 290; Baker v. Whiting, Sumn. 467; 


Patton v. Martin, 1 Sandf. Ch. 569. 
# Lee y. Nutall, 1 Russ. & M. 58; Copeland vy. 
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Where the duty of his office requires it, an 
agent may act for both parties. Thus an 
auctioneer may sign the memorandum of sale 
required by the statute of frauds; and a bro- 
ker authorized to buy and sell notes may in- 
dorse the same ;*! for there is here neither 
conflict of interest nor employment. But 
such is not the case in the negctiation and 
sale of real estate. 

When an agent for the sale of real estate 
secretly receives a commission from either 
party, it is for the benefit of the other, who is 
his principal ;®4 and where no commission has 
yet been received from either party, none 
can be recovered,** not even when the trans- 
action is plainly advantageous to the party 
from whom it is sought to rec. ver,™ any cus- 
tom that may exist among real estate agents 
to the contrary notwithstanding.» The agree- 
ment of the principal to pay, even when made 
after sale is consummated, does not affect the 
case. * 

Written authority is not necessary to ena- 
ble the agent to bind his principal, neither is 
a written ratification essential;®7 but the 
agent can not bind by deed, unless expressly 
authorized by deed.*° This rule does not 
apply to corporations, which can not act ex- 
cept by agent.®9 

The question as to when commissions are 
due and payable, where no special contract 
governs, is one which often arises in every- 


Merchants’ Ins. Co., 6 Pick. 198; Reed v. Warner, 6 
Paige, 650; Lowther v. Lowther, 13 Ves. 103; Reed v. 
Nanes, 2Myl. & Cr. 874; Beale v. McKeirnon, 6 Miller 
(La.), 407; Bartholomew v. Leech, 7 Watts,472; Con- 
key v. Bond, 34 Barb. 276; Fritz v. Finnerty, 5 Col. 
— ; 8. C., 10 Cent. L. J. 487. 

81 Bates v. Copeland, 8 Reporter, 492. 

82 Story on Agency, sec. 210, et seq; East India Co. 
v. Henchman, 1 Ves. Jr. 289; Massey v. Davis, 2 Id. 
217; Campbell v. Penn Life Ins. Co., 2 Whar. 64; 
Bartholomew v. Leech, 7 Watts, 472; Raisin v. Clark, 
41 Md. 158; s. c., 20 Am. Rep. 66. 

83 Bates v. Copeland, 8 Reporter, 482. 

34 Everhart v. Searle, 71 Pa. St. 279; Farnsworth v. 
Hemmer, 1 Allen, 494; Parker v. McKenna, 10 L. R. 
Ch. App. 166; Walker v. Osgood, 98 Mass. 348; Pugs- 
ley v. Murray, 4 E. D. Smith, 245;, Morrison v. 
Thompson, L. R. 9 Q. B. 480; s. c., 10 Eng. Rep. 129; 
Duryee v. Lester, 19 Alb. L. J. 158. 

35 Lynch Vv. Fallon, 11 R. I. 811; s. c., 28 Am. Rep. 
458 


36 Raisin v. Clark, 41 Md. 158; s. C., 20 Am. Rep. 66. 

87 Smith v. Armstrong, 24 Wis. 446; affirmed in 25 
Wis. 518. 

38 Turbeviile v.Ryan, 1 Humph. 37; Nunnley v. Do- 
herty, 1 Yerg. 26. 

89 Hopkins v. Gallatin Turnpike Co., 4 Humph. 403; 
Union Bank v. United States Bank, 4 Humph. 369. 





day transactio s. It is held by the agents 
on one hand that, where they are employed to 


negotiate a sale, for which services they are | 


to receive a stipulated or customary commis- 
sion, said commission is earned as soon 
as the property is entered on their books. 
On the other hand, it is held that the agent is 
not entitled to any recompense for the work 
he may do, or the money he may expend in 
calling the attention of buyers to the prop- 
erty, or negotiating a sale, until after he has 
completed such sale. Judge Redfield says in 


his note *® to Lincoln v. McClatchie,*! that 


‘commissions, eo nomine, can only be earned 
by a complete sale, the same as freight is the 
mother of wages, and the completing of the 
voyage, under ordinary circumstances, is re- 
quired in order to demand freight.’’ 

If the first doctrine were true, a great hard- 
ship would be placed upon vendors seeking 
the assistance of agents; while, if the latter 
were to prevail, the door would be thrown 
open for fraud and chicanery on the part of 
vendors. As is frequently the case, the 
‘golden mean’’ of King Cleobulos, where 
truth is found, lies between these two ex- 
tremes. 

Where an agent undertakes to sell property 
for a specified sum, if he finds a person ready 
and willing to purchase at the price and on 
the terms specified, he has earned his com- 
mision.*? All he can do is to bring the minds 
of vendor and vendee to an agreement. He 
has no power to execute a contract, pay 
money, or convey the land; nor can he com- 
pel either party to perform. The refusal of 
his employer to complete the bargain can not 
affect his rights to commission.** In an En- 
glish case,** where a principal contracted to 
pay an agent two and one-half per cent. if 
he would procure a loan of £2,000, or such 
sum as might be accepted, on a certain piece 
of property, the agent found a man willing 
to loan £1,625, providing the title was satis- 
factory, which offer was accepted by the prin- 


4010 Am. L. Reg. (N. 8.) 648. 

41 86 Conn. 136. 

42 Doty v. Miller, 48 Barb. 529; s. c., 5 Am. L. Reg. 
(N. 8.) 120; Clendenon v. Pancoast, 75 Pa. St. 213; 
8. C., 14 Am. L. Reg. (N.S.) 1238. 

43 Barnard v. Monnott, 2 Keys, 203; s.c., 6 Am. L. 
Reg. 219; Moses v. Bierling, 31 N. Y. 462; McGavock 
vy. Woodlief, 20 How. (U. 8.) 221; Kockv. Emmerling, 
22 How. (U. 8.) 69. 

44 Fisher v, Drewett, 389 L. T. Rep. (N. S.) 258, 8. 
c., 7 Reporter, 350. 
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’ cipal, who afterwards refused to complete the 


contract because of the expense of furnishing 
an abstract, the courts held that the agent 
was entitled to his per cent.*® 

The case is the same whether the principal 
has the legal or equitable title, or any other 
tangible interest.*® 

If the principal, after the agent has pro- 
cured a purchaser and brought him and his 
principal together, varies the price or terms of 
sale, and afterwards sells to him on such 
terms and at such prices the purchaser pro- 
cured is ready and agrees to accept, the agent 
has earned his commission.*7 Thus, where 
an agent produces a man who ultimately be- 
comes the purchaser, he is entitled to cus- 
tomary commission,** unless there be a 
special contract as to commission and com- 
pletion of sale which governs.* 

The purchaser found must be ready, will- 
ing, and in a position to pay the purchase 
price on terms named,°° and then his com- 
mission is due.5! The agent must be the ef- 
ficient cause in procuring such sale ;°? and 
where he is employed to make a sale ata 
price satisfactory to the seller, he has earned 
his commission when he produces a man ready 
and willing to purchase at a satisfactory price. 
The principal can not, by refusal to complete 
the sale, or by voluntary acts disabling himself 
from performance, defeat the agent’s rights 
to commission ; ** or if he revokes the agent’s 
authority and refuses to sell; * or if he vary 

45 To the same effect, Green v. Lucas, 33 L. T. R. 
(N. S.) 584. 

46 Jones vy. Adler, 34 Md. 440; s.c., 11 Am. L. Reg. 
(N. S.) 53. 

47 Stewart v. Mather, 82 Wis. 844; Kock v. Emmer- 
ling, 22 How. (U. 8.) 69; Woods v. Stephens, 46 Mo. 
555; Lincoln v. McClatchie, 86 Conn. 136. 

48 Arrington v. Cary, 5 Bax. 609; Kimberly v. Hen- 
derson, 29 Md. 513; Richards y. Jackson, 31 Md. 250; 
Ss. C., 1 Am. Rep. 49. 

49 Carleton v. Wood, 11 Heisk. 19. 

50 McGavock v. Wood, 20 How. (U. S.) 221. 

51 McGavock v. Wood, 20 How. (U.S.) 221; Kock 
v. Emmerling, 22 Id. 69; Kimberly v. Henderson, 29 
Md. 512; s.c., 8 Am. I. Reg. 754; Lyon v. Mitchell, 
36 N. Y. 235; Barnard v. Monnott, 3 Keys, 203; s. C., 
7Am. L. Reg. 209; Moses v. Bierling, 31 N. Y. 462; 
Redfield v. Tegg, 38 N. Y. 212. 

52 McClave v. Paine, 49 N. Y. 561; s. c., 10 Am. 
Rep. 431; Lyon v. Mitchell, 36 N. Y. 235; Barnard v. 
Monnott, 8 Keys, 203; Moses v. Bierling, 31 N. Y. 462; 
Redfield v. Tegg, 38 Id. 212. 

63 Stewart v. Mather, 32 Wis. 344; Moses v. Bierling, 
31 N. Y. 462; Kock v. Emmerling, 22 How. (U. 8.) 69. 

5&4 Pickett v. Rodger, 1 CU. B. (N. S.) 296; Cook v. 
Fish, 12 Gray, 491; Tombs v. Alexander. 101 Mass. 


255; s. C.,3 Am. Rep. 849; Kock v. Emmerling, 22 
How. (U. S.) 69; Bailey v. Chapman, 41 Mo. 536. 


the terms of the sale, and only sell a portion 
of the property to the purchaser found, at a 
higher or different price ; © or if the sale falls 
through because of defect in the title,®® or 
the fault of the vendor. 

When an agent has effected a bargain and 
sale by a contract that is mutually binding on 
vendor and vendee, he has earned his com- 
mission, whether his principal chooses to en- 
force such contract or not.5° The agent’s 
duties are not discharged until such a con- 
tract is effected ; 59 and this is accomplished 
when he has produced a man who is ready, 
willing and able to purchase at the price and 
on the conditions specified; and any failure 
on the part of the principal to enter into, or 
enforce a binding contract will not affect his 
rights to commission. 

When an agent who has been employed to 
sell real estate introduces a purchaser to the 
vendor, or by advertisement or any other ser- 
vice, becomes the intermediate and efficient. 
cause of the sale, he is entitled to the commis- 
sion.6! Thus, when the sale is consummated 
through information derived from him ; ® or 
if he brings his principal and a purchaser into 
communication, and thus sets on foot negoti- 
ations that result in a sale, he can not be de- 
prived of his right to commission by a dis- 
charge by his principal prior to the consum- 
mation of such sale.* J. M. Kerr. 

Indianapolis, Ind. 


55 Woods vy. Stephens, 46 Mo. 555; s. c., 10 Am. L. 
Reg. 193. 

6 Tapping v. Hearley, 3F. & F. 325. 

57 Pickett v. Badger, 1 C. B. (N.S.) 296; Cook v. 
Fisk, 12 Gray, 491; Fish v. Dermett, 39 L. T. R. (N. 
S.) 253; s. C., 7 Reporter, 250. 

58 Lane v. Albright, 49 Ind. 275; Doty v. Miller, 43 
Barb. 529; s.c.,5 Am. L. Reg. 120; Love v. Miller, 
53 Ind. 294; s.c., 21 Am. Rep. 192; Drury v. New- 
man, 99 Mass. 256; Middleton v. Tindale, 25 Cal. 76; 
Knapp v. Wallace, 41 N. Y. 477; Stillman v. Mitchell, 
2 Robt. (N. Y.) 523; Higgins v. Moore, 34 N. Y. 417; 
Heinrich v.. Korn, 4 Daly, 74; Rice v. Mayo, 107 
Mass. 550; Mooney v. Elder, 56 N. Y. 238; Chapin v. 
Bridges, 116 Mass. 105. 

59 Fritz v. Finnerty, 5 Cal. —; 8. c., 10 Cent. L. J. 
487; Love v. Miller, 53 Ind. 294; s. c., 21 Am. Rep. 
19%. 

601 Parsons on Cont., 90; Moses v. Bierling, 31 N. 
Y. 462: Phelan v. Gardner, 43 Cal. 306. 

61 Earp v. Cummings, 54 Pa. St. 394; s. c., 7 Am. L. 
Reg. 311; Durkee v. Vermont, etc. Ry., 29 Vt. 127; 
Lincoln vy. McClatchie, 36 Conn. 136; s. c., 10 Am. L. 
Reg. 634. “ 

62 Stewart v. Mather, 32 Wis. 344. 

@ Gillett v. Corum, 7 Kas. 166; McClave v. Paine, 
49 N. Y. 569; s. c., 10 Am. Rep. 431. 
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INNKEEPERS AND THEIR LIABILI- 
TIES FOR THE PROPERTY OF THEIR 
GUESTS. 





Since the time when the Roman pretor 
by edict ordained that, if shipmasters and 
carriers, innkeepers and stablekeepers, did 
not restore what they had received to keep 
safely, he would give judgment against them, 
the spirit of such edict has heen universally 
adopted by the jurisprudence of continental 
Europe, and at an early day was introduced 
into our common law. Under the construc- 
tion put upon this edict, under the Roman law, 
the innkeeper was bound to deliver goods by 
him received in his inn, unless prevented by a 
atale damnum, or a loss by what was termed 
the decree of fate, or order of destiny; e. g., 
loss by lightning, an earthquake, sudden in- 
undation or unforeseen circumstance that no 
human care or skill could guard against or 
avoid. 

To give rise to such extraordinary liability 
at common law,several things must have con- 
curred. ~ 

First. The person sought to be charged 
must be (or have been) a common innkeeper. 

Second. The person seeking to charge such 
innkeeper should have become, in point of 
law, his guest. 

Third. The goods, property, or valuable 
things of the guest, must have been placed 
infra hospitium, that is, intrusted to the care 
and keeping of the inn. 

Fourth. Such goods, property, or valuable 
things, must have been stolen or lost from the 
inn, in a manner not attributable to the fault 
of the guest. 

In the leading case upon this subject, it is 
said, ‘‘that common inns are instituted for 
passengers and wayfaring men.’’ ? In another 
early case an inn is. defined to be ‘‘a house 
where the traveler is furnished with every- 
thing he has occasion for while on his way.® 
It must be a house kept open publicly for the 
lodging and entertainment of travelers in 
general, for a reasonable compensation,* the 
owner of which holds out that he will receive 


11 Addison’s Torts, sec. 684. 
2 Caley’s Case, 8 Coke, 82; 1 Roll. 8; E. 4; Brownl. 


254. 
3 Thompson v. Lacy, 3 B. & A. 283. 
4 State v. Matthews, 2 Dev. & Bat. 424. 








all travelers and sojourners who are willing to 
pay a price adequate to the sort of entertain- 
ment provided, and who come in a situation 
in which they are fit to be received,°—differ- 
ent from a mere coffee-house, restaurant,® or 
boarding-house. The distinction between a 
boarding-house and an inn is said to be this: 
‘In a boarding-house, the guest is under an 
express contract at a certain rate for a cer- 
tain time; but in an inn, there is ‘no express 
engagement; the guest, being on his way, is 
entertained from day to day, according to his 
business, upon an implied contract.’’7 The 
following may be cited as nearly correct: ‘‘A 
public house of entertainment for all who 
choose to visit it, is the true definition of an 
inn.’’® An innkeeper is one who keeps an 
open house for the entertainment and lodging 
of all such travelers and passengers, who de- 
sire to be entertained there with their horses 
and attendants, for a reasonable compensa- 
tion.’ It is not absolutely essential to an inn 
that stables should be attached. 

The traveler should have become, in point 
of law, a guest at suchinn.?© It was early 
decided that, ‘‘if a person comes upon special 
contract, to board and sojourn at an inn, he 
is not, in the sense of the law, a guest, but is 
deemed a boarder.44 While retaining his 
character as a traveler, it is not neeessary 
that he should have come to the inn for more 
than a temporary refreshment; 1? and, on the 
other hand, the length of time for which the 


5 Parker vy. Flint, 12 Mod. 254; 2 Kent, 596; 
Pinkerton v. Woodard, 83 Cal. 557; Southwood v. 
Mvers, 3 Bush, 681. 

6 Doe v. Lanning, 4 Camp, N. P. 77; Whathey v. 
McDonald, 1 Bell’s Com. 409; Carpenter v. Taylor, 1 
Hilt. 193. ‘ 

7 Downey v. Richardson,3 E. & B. 144; Houlder v. 
Soulby, 8 C. B. (N.S.) 254; Lyon v. Smith, 1 Morris, 
184; Kistcn vy. Hildebrand, 9 B. Mon. 72, 75; Mateer 
v. Brown, 1 Cal. 227; Willard v. Reinhardt, 2 E. D. 
Smith, 149; Chamberlain v. Masterton, 26 Ala. 376; 
Johnson v. Reynolds, 3 Ks. 257. 

8 Wintermute v. Clark, 5 Sandf. (N. Y.) 242; Taylor 
v. Monnet, 4 Duer (N. Y,), 116; Krohn v. Sweeney, 
2 Daily, 200. 

9 Bouv. Inst., 408. 

10 Matteer v. Brown, 1 Cal. 227. 

11 Bac. Abridg. Inn. CU. 5; Story on Bailm., sec. 477; 
Bouv. Inst., 409; Dansey v. Richardson, 3 E. & B. 
144; Peet v. McGraw, 25 Wend. 653; Mason v. Thomp- 
son, 9 Pick. 280; Parkhurst v. Foster, Salk. 888; 
Manning v. Wells, 9 Humph. 746; Neil v. Wilcox, 4 
Jones L.(N. C.), 146; Lawrence v. Howard, 1 Utah, 142. 

12 Bennet v. Mellor, 5 T. R. 278; York v. Grind- 
stone, 1 Salk. 388; McDonald vy. Edgerton, 5 Barb. 
560; Clute v. Wiggins, 14 Johns. 176; 2 Kent’s Com. 
593. 
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guest has resided seems not to affect his right 
as such, provided he lives there in the uncer- 
tain transitory condition of a guest.1* 

It is difficult to find a satisfactory legal def- 
inition of the word ‘‘guest.’’ Mr. Parsons 
says: ‘‘We take the distinction between the 
guest and the boarder to be this: The guest 
comes without any bargain for time, remains 
without one, and may go when he pleases, 
paying only for the actual entertainment which 
he receives; and itis not enough to make a 
boarder, and not a guest, that he has staid a 
long time, in the inn, in this way.’’1* This 
distinction, or definition, of the word guest 
can not be accepted as sufficiently compre- 
hensive, in the light of many modern deci- 
sions. In fact, the same learned author, al- 
most in the same connection, says: ‘‘If a 
traveler on a journey stops at an inn for three 
days, and makes a bargain for that time, it 
would be difficult to say that he thereby 
ceased to be a guest, and that the innkeeper 
was exonerated from liability as such.’’ 
The question of guest or boarder must always 
be one of mixed law and fact. 

Upon this exact point, perhaps the leading 
American decision is that of Berkshire Woolen 
Co. v. Proctor,1® where it was decided that 
‘the length of time that a man is at an inn, 
makes no difference, whether he stays a week 
or a month, or longer, so that always, though 
not strictly transiens, he retains his character 
as atraveler. That the simple fact that Rus- 
sell (the guest) made an arrangement, as to 
the price to be paid by him, by the week, 
would not,upon any principle of law or reason, 
take away his character as « traveler and a 
guest.’’ In this case, the guest remained at 
the inn fora period of eighteen days, with 
several attendants, under an agreed price for 
board per week. The decision seems to have 
been based upon the fact that the guest, being 
on temporary business, not intending to make 
his home at the inn for any definite or con- 
siderable period, remained transitory, not- 
withstanding the fact that he had made a 
special contract for board by the week. 
Since the rendition of that decision, it has 
frequently been decided that the payment of 


13 Com. Dig. B.1, 2; Bac. Abridg. Inns, C. 5; Story 
on Bailm., sec. 477. 

14 2 Parsons on Cont., 151. 

15 Id. 152. 

167 Cush. 417. 





a stipulated sum per week does not, of itself, 
change the relation of a party from that of a 
guest to that of a boarder.1’ At most, such 
fact can only be considered as a circumstance 
in determining the question whether theparty 
is a guest or a boarder. In pursuance of the 
doctrine that a guest does not lose his char- 
acter as such, by making terms with the inn- 
keeper for board by the day, week or month, 
the New York Supreme Court, in the case of 
Hancock v. Rand,!* perhaps went to greater 
lengths than any precedent. The circum- 
stances were as follows: General Hancock, in 
November, 1863, applied to the defendant, 
the proprietor of the St. Cloud Hotel, in the 
City of New York, for rooms for himself and 
family, with weals to be served either at their 
rooms or at the restaurant. Rooms were en- 
gaged, a monthly price, less than the transient 
rates, agreed to be paid, depending upon the 
manner in which the meals should be served, 
the arrangement to continue until next sum- 
mer, unless General Hancock should sooner 
be ordered away upon military duty. In 
March, 1874, certain goods were lost from 
the General’s rooms, by theft committed by 
an unknown party. The proprietor of the 
hotel was held liable for such stolen goods. 
The court, in rendering the decision, say: 
‘*We can not adopt the theory that ascertain- 
ing and fixing the price which was to be paid 
for the accommodation, and specifying the 
probable duration of the stay at the hotel, 
necessarily had the effect to deprive the 
plaintiff of the character of a guest.’’ 

This decision has been criticised for several 
reasons; for some, perhaps, justly. It is 
contended that the relation between Hancock 
and Rand was founded in contract; that 
specified rooms were engaged for nine months, 
which, during that time, belonged to Hancock ; 
that Hancock was not a traveler, but that the 
hotel was his home.?® 

The first ground of objection to the deci- 
sion seems not to be well founded, as before 
shown; there is some force in the second and 
third. 

The true rule may be found in the well- 
considered case of Jalie v. Cardinal,?° where 


17Lima v. Dwinelle, N. Y. Com. Pleas, 7; 7 Alb. 
L. J. 44; Hall v. Pike, 100 Mass. 495; Norcross v. Nor- 
cross, 538 Me. 168; Pinkerton v. Woodard, 33 Cal. 557, 

1817 Hun. 279. 

19 20 Alb. L. J. 64. 

20 35 Wis. 118. 
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it is stated that ‘‘it is a question of fact to be 
determined by the jury, whether one be a 
lodger or a guest.’’ 

Having found that a contract for board by 
the week, provided the guest maintains his 
character as a traveler, does not change his 
status as such, it becomes necessary to dis- 
cover the legal signification of the word tray- 
eler, as used in the foregoing definitions and 
cited authorities. The question how far the 
guest must be really, and in truth, a traveler, 
or wayfaring man, seems not to have received 
much discussion in the earlier decisions. 
Such sentences as, ‘‘It ought to be a common 
inn’? for ‘‘passengers and not for neigh- 
bors,’’ 21 may be found in many of the early 
cases; but the first time that the word ‘‘trav- 
eler,’’? as used in this connection, was: ju- 
dicially defined, was in the case of Walling 
v. Potter,?? where it is said, ‘‘A guest is one 
who patronizes aninn as such. But itis said 
that none but a traveler can be a guest at an 
inn in a legal sense. We do not suppose that 
the court intended, in the definition above 
quoted’’ (the definition of an inn hereinbe- 
fore given), ‘‘to lay stress upon the word 
traveler. I[t is used in a broad sense to 
designate those who patronize inns. * * * 
A townsman or neighbor may be a traveler, 
and therefore a guest at an inn, as well as he 
who comes from a distance, or from a foreign 
country. * * * If he resides away from 
it’’ (aninn), ‘‘whether far or near, and comes 
to it for entertainment as a traveler, and re- 
ceives it as such, paying the customary rates, 
we know of no reason why he should not be 
subjected to all the duties of a guest, and en- 
titled to all the rights and privileges of one. 
In short, any one away from home, receiving 
accommodation et an inn as a traveler isa 
guest, and entitled to hold the innkeeper re- 
sponsible as such.’’ 

The question appears to be a practical one, 
each case, to some extent, depending upon 
the circumstances surrounding it. It is prob- 
ably true that to become a boarder or lodger, 
as contra-distinguished from a guest,the person 
involved must generally lodge or board at the 
inn, that is, make it his home to such an ex- 
tent that it would be deemed the place of 


21 Parkhurst v. Foster, 1 Salk. 387. 
9 Am. L. Reg. 618; 35 Conn. 183. 





abode of such person, for all legal pur- 
poses.74 

The goods of the guest mst have been 
placed infra hospitium, that is, delivered into 
the personal custody of the innkeeper; in 
which instance the liability does not depend 
upon the place where the goods are depos- 
ited,** but turns upon the question whether 
the goods were given into the custody of the 
innkeeper, or kept at the risk of the guest, 
or brought into the inn by the guest. 

An innkeeper is bound to take into his care 
and keeping the goods of all travelers coming 
as guests to his inn, without its being neces- 
sary that the goods should be placed in his 
special keeping; and, for this reason, if a 
traveler is his guest, and the goods are 
brought within the inn, that is sufficient to 
create the liability; and, although the guest 
does not deliver his goods to the innkeeper to 
keep, nor even acquaint him with them, yet 
if they be carried away or- stolen, so the 
guest loses them, the innkeeper is liable for 
their value.2° In the case of Norcross v. 
Norcross,” it was said: ‘‘If a guest, in the 
absence of the Jandlord and his servants, 
hang up his coat in the place in the inn al- 
lotied for that purpose, it is infra hospitium.’’ 
It seems well settled that the guest may rest 
upon the security of the inn; yet, notwith- 
standing this, he must regard all reasonable 
precautions provided and adopted by the inn- 
keeper for his protection. In the case of 
Fuller v. Coats,?8 Day, C. J., in rendering 
the decision, says: ‘*Io enable the innkeep- 
er to discharge his duty, and to secure the 
property of the traveler from loss while in a 
house ever open to the public, it may, in 
many instances, become absolutely necessary 
for him to provide special means, and to 
make necessary regulations and requirements, 
to be observed by the guest, to secure the 


23 Phillips v. Evans, 64 Mo. 17. 

24 Dickerson v. Winchester, 4 Cush. 119; Needles v. 
Howard, 1 E. D. Smith, 54; Clute v. Wiggins, 14 
Johns. 175; Piper v. Manny, 21 Wend. 282. 

25 Hawley v. Smith, 26 Wend. 642; Sneicer v. Geiss, 
1 Yates, 34; Houser v. Tully, 62 Pa. St. 92. 

26 Calye’s Case, 8 Coke, 82; McDonald v. Edgerton, 
5 Barb. 560; 3 Hill, 400; Barber v. Day, 2 H. & 
C. 14; Bennett v. Mellor, 5 T. R. 278; 2 Kent’s Com. 
593; Packard vy. Northeraft, 2 Met. (Ky.) 439; Bur- 
rows v. Trieber, 21 Md. 320; 2B. & Ad. 803. 

27 68 Me. 163. 

2818 Ohio St. 343; see, also, Storv’s Bailm., secs. 
472, 483; Cashill v. Wright, 6 E1.& Bl. 890; Purvis v. 
Coleman, 21 N. Y. 111. 
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safety of his property. When such means 
and requirements are reasonable and proper 
for that purpose, and they are brought to the 
knowledge of the guest, with the information 
that, if not observed by him, the innkeeper 
will not be responsible, ordinary prudence, 
the interest of both parties, and public policy, 
would require of the guest a compliance 
therewith; and if he should fail to do so, and 
his goods are lost, solely for that reason, he 
would justly and properly be chargeable with 
negligence.’’ 

In the case just quoted from, the defend- 
ants (innkeepers) had provided a place be- 
hind the counter, in the office of their inr, 
where they kept and checked coats and satch- 
els ; they had constantly kept a person behind 
the counter to receive coats and satchels, and 
give out checks to the owners thereof, and 
had posted printed notices in different rooms 
of the inn, requesting all who stopped at the 
inn to ckeck their coats and sstchels, and de- 
posit their diamonds, precious stones, watch- 
es, jewelry, etc., in the safe kept in the office 
of the inn. The plaintiff, with full knowledge 
of these facts, and without notice to the inn- 
keepers or their servants, hung his overcoat up 
in an open hall, from which place it was re- 
moved by mistake, or stolen. The court held 
that the innkeeper were not responsible for 
its loss. 

It would seem that the guest should, at 
least, avail himself of the most safe accom- 
modation offered by the inn; that is, should 
deposit his goods, of whatsoever character, 
in the place in the inn usually allotted to 
such goods; otherwise, the law would proba- 
bly require an actual delivery of the goods 
into the charge of the innkeeper or his ser- 
vants, necessary to establish the innkeeper’s 
liability. . 

The Extent of the Innkeeper’s Liability.— 
Chancellor Kent says: ‘‘An innkeeper, like a 
common carrier, is an insurer of the goods of 
his guests, and he can only limit his liability 
by express agreement or notice.’’”? 

Mr. Parsons says: ‘Public policy imposes 
upon an innkeeper a severe liability. The 
later, and on the whole, prevailing authorities, 
make him an insurer of the property commit- 
ted to his care, against everything but the act 


29 2 Kent’s Com. 594; 18 Ohio St. 348. 





of God, or the public enemy, or the neglect 
or fraud of the owner of the property.’’® 

Many modern decisions state the rule of 
liability as follows: ‘‘An innkeeper is an- 
swerable for all losses happening to the goods 
of travelers becoming his guests, except such 
losses as are caused by the act of God, or the 
public enemies, or by the conduct of the 
guest himself or his servants, or the compan- 
ions whom he briags with him.’’*! Under these 
decisions, it is quite apparent that the inn- 
keeper, if proper circumstances exist, can 
adopt but one of three defenses to an action 
brought against him for the value of goods 
lost from his inn, or damage done to the 
same while under his charge; that is, that the 
loss was occasioned by the act of God, asa 
destruction by lightning, an earthquake or 
the like; or by the superior force of a public 
enemy; or by the fault, negligence or fraud 
of the owner (guest). 

The latter defense,of most frequent occur- 
rence, is the one most usually relied upon, 
and under it has grown up a seeming conflict 
of decisions affecting the liability of innkeep- 
ers. In some early English decisions,* the 
question was decided that the misconduct of 
the guest, which induced the loss, formed an 
exception to the general liability, as not com- 
ing within the words (in the ancient writ) 
pro defectu hospitatoris. These decisions 
were followed by the case of Dawson v. Cham- 
ney,°* where the Court of the Queen’s Bench 
held that the inferior court had properly di- 
rected the jury ‘‘that the defendant’’ (inn- 
keeper) ‘‘was liable, if he or his servants had 
been guilty of direct injury or of negligence, 
otherwise not.’? The case of Armistead v. 
Wilde* tended to support the same doctrine ; 
yet, in a subsequent English case,*> Pollock, 
C. B., criticises the decision in the case of 
Dawson v. Chamney, and asserts that ‘‘the 
cases show there is default in the innkeeper, 
whenever there is a loss not arising from the 


30 2 Parsons’ Cont. 146; Calye’s Case, 8 Coke, 32. 


81 Mason v. Thompson, 9 Pick. 280,284; Kisten v. 
Hildebrand, 9 B. M. 72, 74; Thickstun v. Howard, 8 
Blackf. 535, 587; Sibley v. Aldrich, 33 N. H. 653; Arm- 
istead v. Wilde, 17 Q. B. 262; Laird y.Eichold, 10 Ind. 
212. 

32 Burgess v. Clements, 4 M. & S. 306; Farnworth 
v. Pockwood, 1 Stark. 249. 

335 Q. B. 164. 

3417 Q. B. 264. 

8 Morgan v. Ravey, 6 Hur. & N. 265. 











210 THE CENTRAL LAW JOURNAL. 








plaintiff’s (guest’s) negligence, the act of 
God or the Queen’s enemies.’’ In other 
words, this case dispenses with the issue of 
negligence or no negligence on part of the 
innkeeper. 

The doctrine of restricted liability, derived 
from the case of Dawson v. Chamney, has 
been followed in some of the American States, 
notably in Vermont, Indiana, Illinois Ken- 
tucky, Michigan aud Texas ;*° also in the 
State of Louisiana; but, whether from a rule 
derived from the civil law, or the case of 
Dawson v. Chamney, is not quite certain.” 

On the other hand, the great weight of 
American authority holds that, though the 
innkeeper is perfectly free from actual neg- 
ligence, he is nevertheless liable, and is only 
excused by the act of God, of the public en- 
emy or of the guest.** It seems well estab- 
lished that when the relation of innkeeper 
and guest exists, and the goods of the guest 
are put infra hospitium, the innkeeper is an 
insurer of such goods so long as the relation 
of the parties to each other remains; and 
even after that relation is severed by the 
guest’s leaving the inn,if the innkeepreer tains 
special charge of the goods fur the purpose 
of transferring taem to a depot or the like, 
the liability still exists until the goods are 
safely delivered at the appointed place.* 
Likewise, as long as the relation of innkeeper 
and guest remains, the temporary absence of 
the guest from the inn, at time of loss, does 
not affect the question of liability.1° 

In most of the States, statutes to some ex- 
tent modify the common-law rule herein dis- 


36 Merritt v. Claghorn, 23 Vt. 177; McDonald v. Rob- 
inson, 26 Vt. 316; Read v. Amidon, 41 Vt. 15; Laird 
v. Eichold, 10 Ind. 212; Dessauer v. Baker, 1 Wils. 
(Ind.) 419; Metcalf v. Hess, 14 Ill. 129; Johnson v. 
Richardson, 17 Ij]. 802; Howth v. Franklin, 20 Tex. 
798; Kisten v. Hildebrand, 9. B. M. 72; Cutler v. 
Bonney, 30 Mich. 259. 

37 Woodard v. Morse, 18 La. 156. 

38 Sassen v. Clark, 37 Ga. 242: Pinkerton v. Wood- 
ard, 88 Cal. 557; Cashill v. Wright, 6 El. & Bl. 891; 
Oppenheim v. White Lion Hotel Co., L. R. 6C. P. 
515; Wilkins v. Earle, 44 N. Y. 172; Fuller v. Couts, 
18 Ohio St. 848; Jaile v. Cardinal, 35 Wis. 118; Mc- 
Donald v. Edgerton, 5 Barb. 560; Grinnell v. Cook, 3 
Hill, 488; Cheesebaugh v. Taylor, 12 A»b. Pr. 227; 
Shaw v. Berry, 31 Me. 478; Sibley v. Aldrich,33 N. H. 
558; Mason v. Thompson, 9 Pick. 280; Thickstun v. 
Howard, 8 Blackf. 585; Manning v. Wells, 9 Humph. 
746; Norcross v. Norcross, 53 Me. 168; Houser v. Tul- 
ly, 62 Pa. St. 93. 

39 Giles v. Fauntleroy, 18 Md. 126. 

402 Croke, 189; 1 Comyn’s Dig. 421; Grinnell v. 
Cook, 8 Hill, 490. 





cussed, but it is not the purpose of the writer 

to treat of such statutory modifications in this 

article. W. W. Ramsay. 
Maryville, Mo. 








‘PUBLIC OFFICER — RESIGNATION—CON- 


TEMPT— CONSTITUTIONAL LAW. 


WATTS v. LAUDERDALE COUNTY. 





United States Circuit Court, District of West Jen- 
nessce. ; 


1. It is not contempt of court for an officer to resign 
to avoid obedience toa writ of mundamus, where he 
has an unrestricted right of resignation. 


2. The Tennessee Constitution, art. 7, sec.5, pro- 
vides that ‘‘every officer shall hold his office until his 
successor is elected or appointed and qualified.’’ 
Heid, that this applies to a resigning officer. who must 
continue inthe diseharge of his duties until his suc- 
cessor is elected or appointed and qualified; that the 
officer remains under an obligation to obey a writ of 
mandamus, notwithstanding his resignation, and is 
guilty of contempt if he fails to comply with the writ, 
and the obligation passes to his successor when quali- 
fied. 


This is the case of the United States on the re- 
lation of Lucinda Watts against the’ justices of 
Lauderdale County, in the circuit court of the 
Unitea States. The relator reeovered a judgment 
in January, 1881, for $28,000, which was affirmed 
by the Supreme Court of the United States, on 
bonds and coupons issued in aid of the Paducah, 
etc. R. Co. A peremptory writ of mandamus is- 
sued,requiring the justices composing the county 
court to levy ataxto pay it. About twenty of 
the justices, to evade obedience to the writ, re- 
signed their offices, which were accepted by the 
county court, and left the county without 
any county court for any purpose. The law re- 
quired the sheriff to hold an election in ten days 
to fill the vacancies. This the sheriff has never 
done, because public sentiment in the county de- 
mands that all the officers shall do all they can to 
evade levying the taxes. In this conditjon of af- 
fairs the plaintiff sued out a rule to the resigning 
justices to show cause why they should not be 
punished for contempt of the process of the court, 
claiming that the act of resignation was a con- 
tempt, and that the Constitution continued the 
resigning officers in office until their successors 
were qualified. They appeared tothe rule and 
pleaded their right to resign, and the case was 
submitted. 

HAMMOND, J., delivered the opinion of the 
court: 

I em unable to see why an officer served with a 
mandamus to levy taxes should be compelled to 
remain in office to discharge that duty any more 
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than to discharge any other duty imposed by law. 
The mandamus directs him to do what by law he 
should do without it, but does not, in any legal 
sense, make the duty more binding. United 
States v. Clark County, 95 U.S. 769. If an offi- 
eer is justified in surrendering his office because 
its duties are disagreeable to him, or for any 
reason he does not wish to perform them, why 
may he not give it up for that reason as well after 
as before mandatory process,and this without any 
responsibility for or inquiry into the motives for 
his action? Itseems to me wholly untenable, when 
an officer has the right of resignation, to hold that 
he is guilty of a contempt of court if, he resigns 
rather than obey a writ of mandamus. He can 
not delay obedience without contempt, and he 
remains in contempt as long as he continues in 
office without obedience. Hoff v. Jasper County, 
20 Am. Law. Reg. (N. 5S.) 435. Butif before the 
opportunity to obey arrives, or before the time 
prescribed by law for obedience, he resigns ef- 
fectually or vacates the office, I do not recognize 
in the act of resigning any contempt, no matter 
what his motives. The mere fact that the cred- 
itor may be thus defeated of his remedy does not 
furnish a reason, though even this is merely tem- 
porary, as the successor is amenable tothe same 
process. Commissioners v. Sellen, 99 U.S. 624; 
Thompson v. United States, 103 U. S. 480, 484; 
United States v. Labette County. 7 Fed. 
Rep. 318, 320; [13 Cent. L. J. 36]. No au- 
thority nas been produced whlch supports 
the contrary doctrine, and I think these 
views accord with the principles involved in the 
consideration of the subject, and are a proper in- 
ference from the cases. Rees v. Watertown, 19 
Wall. 107; Barkley v. Levee Commissioners, 93 
U. S. 258: Meriwether v. Garrett, 102 U.S, 472, 
511-518; Edwards v. United States, 103 U. S. 471; 
Thompson v. United States, supra. 

The leading question in this case is whether or not 
these respondents have effectually resigned, or are 
still the justices of Lauderdale County and liable 
for a non-compliance with the writ commanding 
them to levy the tax to pay the relator’s judg- 
ment. This question depends upon a proper con- 
struction of the Constitution of Tennessee, and 
there is no decision of the Susreme Court of the 
State to guide me in its determination. Prior to 
the Constitution of 1870 there can be but little 
doubt that the laws of Tennessee permitted to ali 
officers the most unrestricted right of resignation. 
The resignations of the respondents were tendered 
according to the Code and accepted by the county 
court, which was, under the law as it existed in- 
dependently of the Constitution, sufficient to va- 
cate their offices, although relator’s counsel sug- 
gest that a formal acceptance is required, which 
was wanting as to some of the justices. It seems, 
however, to be generally conceded by the author- 
ities that, where the officer or tribunal designated 
by law to receive resignations has no duty to per- 
form in respect to supplying a successor, the bare 
receipt of the resignation without objection 





amounts to an acceptance. Dill. Munic. Corp., 
sec. 163, and cases cited; McCrary on Elections, 
sec. 260 and cases cited; Edwards v. United 
States, supra; Thompson v. United States, supra, 
Olmstead v. Dennis, 77 N. Y. 378; State v. 
Hauss, 43 Ind. 105; State v. Boecker, 56 
Mo. 17. Under the influence of the com- 
mon law, which was very strict as to the 
surrender of an office held by patent, requir- 
ing that document to be surrendered and can- 
celed, and the general principle of that system of 
laws which treated offices as property, whether 
held by grant from the Crown or otherwise, it 
may be doubtful, particularly in view of its in- 
terpretation by the Supreme Court of the United 
States in the two cases last above cited, if this’ 
rule would apply, and whether a more formal ac- 
ceptance would not be necessary. But itis con- 
ceded by the court in those cases to be a question 
of local law of each State, and I have no doubt, 
whatever, that under our State law it must be 
held that receiving without dissent and filing the 
resignation, by the authority appointed to receive 
it, constitute an acceptance, and answer the 
common law requirement of that ceremony. 3 
Meigs’ Dig., 2d edition, sec. 746; 3 King’s Dig., 
2d edition, secs. 3973, 3974; T. & S. Code, passim, 
title “‘Officers’’ and ‘‘Resignation.’’ The author- 
ities are too numerous for citation here. A jus- 
tice of the peace who wishes to resign, shall 
make his resignation to the county court of the 
county of which he may be a justice. Act 1806, 
ch. 54, sec. 1; T. & 8. Code, sec. 353. Whenever 
a vacancy in the office of justice of the peace oc- 
curs, itis filled by special election to be held for 
the purpose on ten days’ notice. Act 1835, ch. 1, 
sec. 15; T. & S. Code, sec. 342. All special elec- 
tions for county officers authorized by law shall 
be ordered by the sheriff of the county, or the 
coroner, in case there is no sheriff; and he may 
proceed without any formal notice of vacancy to 
hold the election. Code of 1858, T. & 8. edition, 
secs. 804, 827. From this it will be seen that the 
county court, in receiving the resignation, acts 
independently of the sheriff in holding the elec- 
tion, there being absolutely no connection be- 
tween the two. Other provisions of the Code are 
cited by the learned counsel of respondents re- 
quiring the justice on his resignation to turn over 
his docket, books and papers to the nearest jus- 
tice of the peace, who is authorized to issue exe- 
cutions, ete., as showing his untrammeled right 
of resignation. T. & S. Code, secs. 4126, 4136, 
4139, 41143—all taken from the act of 1835, ch. 
17. These provisions of the statute, which show 
so conclusively the modifications, if not the ab- 
rogation, of the common law governing the res- 
ignations of these officers, do undoubtedly, take 
this case out of the rule of Edwards v. United 
States and Thompson v. United States, supra, and 
bring it within the principle there discussed, that 
it is a matter of local regulation that must con- 
trol the case. But these statutes were all prior 
o the Constitution of 1870, which declares that 











212 








THE CENTRAL LAW JOURNAL. 








‘severy officer shali hold his office until his suc- 
cessor is eleeted or appointed and qualified.’’ Art. 
7, sec. 5, T. & S. Code, p. 108. The former Con- 
stitutions, under which the foregoing and similar 
statutes were passed, contained no such provi- 
sion. It was, however, a principle of the com- 
mon law that every officer held his office until his 
successor was qualified, and he could not sur- 
render it without the consent of the Crown or 
other appointing power, or the election of his 
successor where it was an elective office; and this, 
as we have seen, was the basis of the rule that an 
acceptance of a resignation was necessary to give 
that consent and vacate the office. It was mani- 
fested by a cancellation of the patent of office, a 
formal acceptance of the surrender or resigna- 
tion, or impliedly by the appointment or elec- 
tion of a suecessor. Indeed, the common law 
would compel the acceptance of an office, and a 
refusal to assume it was indictable as an offense. 
5 Comyn’s Dig., title “‘Officer,”” B; Ibid.,K., 4, 9, 
passim; Ibid., title ‘Justices of the Peace,” A. 1, 
Bac. Ab., p. 322; M. Anon., 12 Mod. 256; Rex v. 
Mayor of Ripon, 2 Salk. 433; s.c.,1 Ld. Raym. 
536; Rex v. Pattison,4 B. & A. 15; Worth v. 
Newton, L. R. 10 Exch. 247; London v. Headen, 
72 N. C. 72; Stratton v. Oulton, 28 Cal. 45; Peo- 
ple v. Stratton, Jb., 382; Edwards v. United 
States, supra; Thompson v. United States, supra. 
Nor was there wanting a solid foundation of good 
reason for the principle. The services of officers 
are necessary to organized society ; and any hiatus 
or interregnum tends to disorganization. If one’s 
property, services as a soldier, his very life in 
fact, may be taken to preserve society, there is 
no reason why his personal services in an official 
capacity may not be demanded and insisted on by 
the State. Enforced jury service furnishes a con- 
spicuous example of the principle,as well as com- 
pulsory attendance of witnesses, and there may 
be others. Our own Constitution says: ‘No 
man’s particular services shull be demanded, or 
property taken or applied to public use, without 
the consent of his representatives, or without just 
compensation being made therefor.” Art. L., 
sec. 21, T. & S. Code, p. 82. 

Not only is this doctrine of compulsory service 
supported under this theory of necessity, but 
likewise under the contract. It is true the be- 
stowal of an office is not in the ordinary technical 
sense a contract—at least not with us—but is the 
imposition of public trust by agreement between 
the State and officeholder. Why may not the 
State attach, as a condition to the bestowal of the 
honors and compensation growing out of the 
trust, that it shall not be surrendered until the 
State has designated its successors; so that the 
public interests shall not suffer? It must be ad- 
mitted that under our free American institutions 
there has grown up a tendency to recognize such 
unrestrained personal liberty, that the citizen has 
acquired a sort of right to refuse to serve the 
State in any official capacity, and it is often said 
that no man can be compelled to hold an office 





against his will; but non constat that the State 
may not reasonably restrain this right for the 
public good. There can be no more reason for 
requiring an officer, whose term has expired, to 
hold until his successor is qualified, than of mak- 
ing the same requirement of one who resigns: 
one is as great a burden as the other. Counsel 
say this is a ‘‘momentous question:’’ but reduced 
to its exact dimensions, it is simply a defense 
by these respondents of the right to retire froi 
their office some ten days sooner than under this 
construction of the Constitution and laws of the 
State they would be permitted to do; and in 
furtherance of their right to do this, they insist 
that the words of the provision should be re- 
stricted so as to exclude them from its operation. 
lt is no great hardship to say to a justice of the 
peace that he shall continue in his office until his 
successor is elected and qualified, when that 
process in due course of law can be censummated 
in seme fifteen days. And it will be found that 
as te all offices the Constitution and statutes make 
abundant provision for very speedily suyplying a 
successor to a resigning officer; and ordinarily 
there is no lack of patriotic citizens ready to take 
advantage of the rare opportunity of becoming a 
successor to one resigning. On the other hand it 
may be said, as it has been argued here, that this 
abundant provision for supplying successors is 
the only remedy the law has afforded for the evil 
of having an office vacant, and that the law- 
makers considered that speedy process of filling 
vacancies an ample guaranty against the mis- 
chief. But this illustrates the contrary. Where 
there is an epidemic of resignations, caused by a 
eonspiracy to defeat the law, which will defeat 
and has in this case destroyed the machinery of 
local government and paralyzed all governmental 
functions, so far as they pertain to those assumed 
by these respondents, the wisdom of the common 
law rule becomes obvious. Here, although the 
sheriff or coroner is required by fair implication 
to give immediate notice of election to be held in 
ten days, no steps have been taken for many 
months to supply the county with these officers so 
necessary to execute the laws. Much has been 
suid in argument about provisions made to turn 
the books and papers over to the nearest justice; 
that is beside the question, because, while the six 
or seven remaining justices in this county may 
suffice to discharge the judicial duties, no provis- 
ion is made to pievent a disorganization of the 
eounty by this conspiracy of the magistrates, the 
sheriff, and no doubt the people of the county, 
to avoid the levying of this tax, althongh it re- 
sults in leaving all other duties belonging to the 
county court in its ministerial capacity undis- 
charged. Itis a paralysis of this governmental 
agency, and, if permitted to continue, destroys it 
effectually. Iam unable to see why a construc- 
tion of the Constitution should be adopted which 
allows this mischief to prevail, when the other 
would effectually remedy it, for the mere pur- 
pose of securing to officers unrestricted liberty to 
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surrender their offices at will, or why this free- 
dom of the citizen should be secured at the ex- 
pense of so great calamity to the public good. 
The case comes within the letter and spirit of the 
constitutional provisien, and the mischief is 
clearly within the remedial efficacy of the clause. 
it is a presumption of law that the convention 
saw the evil of the former policy of unrestricted 
resignation, and desired to restore the rule of the 
common law for the publie good, that no officer 
shall abandon the discharge of his duties until his 
successcGr has been elected or appointed and qual- 
ified. It is awise provision, one within the power 
of the State to make, and the courts are required 
to liberally construe it in favor of the remedy, and 
to prevent the mischief. Cooley’s Const. Lim., 
4th edition, 71, 72, 74, 75, 79; Strong’s Const., 
secs. 400, 401; Sedgwick’s Stat. and Const. Law, 
359, 491. The legislature has given this constitu- 
tional provision effect by enacting a statute in 
totidem verbis. Act 1870, ch. 23, see. 7; T. & S. 
Code, sec. 825g. It it very strenuously argued 
that this provision was only intended to apply to 
officers whose terms had expired, and to accom- 
modate the change made by the Constitution of 
1870 in the tenure of offices. Under the construc- 
tion of the old Constitution, when a vacancy oc- 
curred,the person elected to fill it held for a full 
and not for the unexpired term, while the new 
Constitution abregates that construction, and 
gives fixed terms of office, which expire at the 
completion of the term, whether held by the orig- 
inal incumbent or one supplied to fill a vacaney. 
T. & S. Code, p. 109, note a. There is no appar- 
eut reason why the clause we are construing was 
more needed under the new Constitution than 
under the old; for it could have been applied as 
well under the one as the other system of terms, 
and would have been just as wise. There is noth- 
ingin the constitutional provision itself to indi- 
cate such a restriction, nor in the proceedings of 
the convention, and the mischief to be remedied 
comes clearly within the words, and, I think, the 
spirit of the clause. It is also argued that the 
court should not assume an intention to abrogate 
the settled policy of the former statutes permit- 
ting unrestricted right of resignation. 

But it may be remarked that the constitutional 
convention of 1870 was a reform couvention, and 
the radical changes it made are evidenced 
througout the whole instrument. particularly in 
this matter of office tenure; and a constitutional 
convention is supposed to act with a purpose to 
cure existing evils and with a foresight of those 
that are possible. If it had intended to prevent 
the occurrence of the disorganization of a county 
government, such as the product of this conspir- 
acy, it would have used the very language it has 
used. If it had intended to restrict the provision 
to officers whose terms had expired,it would have 
said: ‘‘All officers whose terms have expired shall 
hold their offices until their successors are elected, 
or appointed and qualified;’’ but it does not say 





this. It says ‘‘every officer’ shall so hold, and 
this includes those about to resign. He may re- 
sign and create a vacancy sub modo, which au- 
thorizes the election or appointment of a suc- 
cessor,but he can not abandon his effice until that 
successor is qualified. It is said this literalism 
would continue officers removed for crime, but 
this is not a reasonable construction. There is a 
permanent public policy which would endure the 
mischief of an absolute vacancy rather than have 
offenders in office continue to discharge its duties. 
The removal statutes are penal in their nature, 
and come under the general principle that crime 
must be punished at all hazards. Hyde v. State, 
52 Miss. 665; Allen vy. State, 32 Ark. 241. On the 
whole case, after a most careful consideration, I 
am thoroughly satisfied, notwithstanding the 
strong conviction I had at first the other way,that, 
on principle, the proper construction of our Con- 
stitution is. that under this clause and the statute 
to give it effect all officers resigning must con- 
tinue to discharge their official duties until their 
suecessors are elected and qualified. The case of 
Badger v. United States, 93 U.S. 599, is a direct 
authority for this construction, and is conclusive 
here in the absence of any contrary construction 
by the Supreme Court of the State. Vides. c., 6 
Biss. 308. ‘There are some cases which support a 
contrary view, as Olmstead v. Dennis, supra, but 
they can not prevail in this court over the views 
expressed by the Supreme Court of the United 
States. This attitude of the case renders it un- 
necessary to consider the other points so much 
argued arising ont of the failure to act before res- 
ignation, when there was an opportunity to obey 
the writ. and the effect of the negotiations with 
the relator’s attorney to excuse obedience. It 
may be said, however,that several of the respond- 
ents show no excuse, except the pendency of ne- 
gotiations fer a compromise, and it is doubtful if 
the attorney’s action, taking it for all that can be 
claimed, afforded any justification. The magis- 
trates certainly acted in bad faith with him, in 
conspiring to defeat a levy by resignations after his 
indulgence. There was an implied understand- 
ing that, if the compromise failed, the writ would 
be obeyed, and it was a fraud on the relator to 
act otherwise. ‘The whole case shows a deliberate 
intention on the part of these cflicers, no doubt 
in obedience to public sentiment,to circumvent the 
obligation imposed by law to levy the tax to pay 
these bonds. I have been inclined toat once im- 
pose as a penalty for this contempt,the judgment 
asa fine, distributing the sum among the respond- 
ents according to their respective abilities to pay, 
and to commit them until the fines and costs were 
paid and the writ obeyed; but, on reflection,I have 
concluded to afford another opportunity for obe- 
dience to the writ of mandamus, having received 
assurances that, if the court decides the resigna- 
tions ineffectual, no further resistance will be 
made to the process. The court therefore ad- 
judges respondents in contempt of its process, but 
for the present withholds sentence and directs an 
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alias mandamus to issue requiring these respond- 
ents and their successors in office to levy the tax 
at its next regular levy in April, as other taxes 
are levied, and to collect the same as required by 
law; and until it shall be known to the court how 
the writ has been obeyed, all other matters are 
reserved. 





WILL—CAPITAL STOCK BEQUEATHED FOR 
LIFE—WHAT IS THE INCOME OF STOCK. 





MILLEN vy. GUERRARD. 





Supreme Court of Georgia. 


Where, by will, certificates of stock are bequeathed 
iu trust for the legatee and his children, the ‘‘in- 
come’? to be paid to him during his life, and remain- 
der to his children, with remainder over in the event 
of their death, a dividend in certificates of indebted- 
ness,in addition to a cash dividend, will be considered 
a part of such income. 


From Chatham County, September term, 1881. 

Wm. D. Hardin, for plaintiff in error, cited Code, 
sec. 2256; G. C. Whatley, A. R. Lawton, Cunning- 
ham & Lawton and W. 8S. Basinger, for defendants, 
cited 1 Bouvier’s Dic. 695; 60 Ga. 93; 4 Ves. 800; 
10 Id. 185; 13 Id. 563; 14 Id. 66; 1 McCall, 527; 
7 Sim. 634; 15 Id. 473; 16 Id. 163; 5 Eng. Law & 
Eq. 164; 31 Beav. 280; 5 Eq. Cas. 238: 6 Allen, 
174; 13 Id. 359; 99 Mass. 101; 101 Id. 571; 102 Id. 
542; 18 Barb. 646; 30 Id. 627; 28 Pa. St. 368; 83 
Id. 256; 64 Id. 256; 21 Leigh, 595. 

These cases, collated with much care, make a 
very useful and instructive history in chronolog- 
ical order from 1799 to 1868, of the English, 
Massachusetts and New York decisions on the 
general question of the respective rights of the 
life-tenant and the remainderman to the increase 
of property. 

JACKSON, C. J., delivered the’ opinion of the 
court: 

Certain shares of Central and Southwestern 
Railroad stock were left by the will of Mrs. Millen 
to Guerrard, in trust for George R. Millen and his 
children, the income to be paid to Millen during 
life, and remainder to his children, with contin- 
gent remainder over in the event of their death. 
After probate of this will, the directors of the 
Central Railroad Company declared a dividend in 
certificates of indebtedness (in addition to a cash 
dividend) of $40 per share on the Central, and 
$32 per share on tke Southwestern stock, the 
Central Railroad having leased the latter road 
some years before on certain terms specified in 
the lease. The question made in this case is: Do 
these dividends go to George en, the life- 
tenant, or to the remaindermen? The will directs 
the income of the stock to be paid to the life- 
tenant. Are dividends on stoek the income of 
stock? If not, what arethey? They are certain- 





ly no part of the corpus. They do not increase 
the shares one iota. Nor could these dividends 
have been so applied by the directors as to add to 
the corpus, that is, to increase the stock; because 
the limit upon the number of shares allowed the 
company by its charter is exhausted. These div- 
idends could not be so used as to increase the cor- 
pus, and hence the directors declared the divi- 
dends, and gave them to the stockholders as div- 
idends, and not as corpus. What did the testatrix 
mean when she gave to George R. Millen for life 
the income of this stock? Most clearly she meant 
the dividends declared by the directors; for there 
is, there can be, no income from the stock of a 
railroad company except the dividends declared 
thereon. Nor does the testatrix limit the amount 
or value of this income to be enjoyed for life by 
this life-tenant. It matters not how little or how 
large the dividend declared, it is income from the 
stock, and it goes to the life-tenant. Ne matter in 
what it be declared,Jwhether in cash, or in bonds; 
no matter whether it be the accumulation of 
years or of one year—if it be the income from the 
stock, and not the corpus, the stock itself, by the 
terms of the will, which is the law of the case, it 
gues to the life-tenant. No matter what, there- 
fore, may be the law in respect to cases generally, 
which may arise under this action of the direct- 
ors of the Central Railroad Company, in this 
ease, under this will, these dividends, in the 
shape of these interest-bearing certificates, are 
income, and not corpus, and go to the life-tenant, 
and not to the remaindermen. 

But suppose that the will be not in the case, 


‘and that by any sort of deed or instrument of 


conveyance this stock were the property of 
one for life, and of others in remainder, where 
would these dividends go? whose property 
would they then be? That question will turn 
on resolutions of the directors, and the Code 
of this State, that is, upon the true mean- 
ing and construction of those resolutions, and 
of section 2256 of the Code. The resolutions 
show that dividends due these shares of stock had 
been ‘*withheld *’ for past years, that the owners 
of the stock had not received anything ‘‘to rep- 
resent their dividends and income thus with- 
held,’ and that, therefore, these certificates of 
indebtedness areissued. Clearly, therefore, these 
certificates represent, as declared on the face and 
preamble and resolutions, past dividends with- 
held, and are declared in lieu of those dividends 
and that inceme from this stock which were with- 
held. It is as much as to say that the income 
from this stock was made in certain years, but 
not declared in those years for prudential rea- 
sons; those reasons do not now exist; therefore 
this, the income of those years, will be deelared 
as dividends now, and be paid now. Suppose it 
had been declared in cash, would there be a doubt 
that the cash would be the money of the life- 
tenant? We think not. 


Suppose it had been declared in bonds on otker 
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persons, on the State, or the United States, or a 
city, or other railroad corporation, would it not 
go just as cash would have gone? Most certainly, 
it seems tous. What difference then can it make 
if the company gave its own bonds, or evidences 
of debt, as dividends representing part income? 
None, logically, so far as we can discernit. The 
directors thus calling these certificates of in- 
debtedness dividends, and issuing them as divi- 
dends, we come to the question, where do they 
go under the Code of Georgia,—to the life-tenant 
or to the remainder man? The Code, section 2256, 
enacts that ‘*The natural increase of the property 
belongs to the tenant for life. Any extraordinary 
accumulation of the corpus—such as issue of new 
stock upon the shares of an incorporated or joint 
stock company—attaches to the corpus, and goes 
with it to the remainderman.’’ Are dividends, 
though unusually large, because withheld when 
they might have been declared, but for prudential 
reasons, an extraordinary accumulation of the 
corpus, or are they the natural increase of the 
property, in the sense of this statute? We take it 
that the words ‘natural increase,’ are used in 
antithesis to the subsequent words, ‘‘extraordina- 
ry accunfulation,’’ and they mean the ordinary 
accumulation of the property; that is, in case of 
stock, the ordinary increase of its value by larger 
dividends declared, whereby it may be worth 
much more in the income of the holder from it, 
goes to the life-tenant: but any extraordinary 
increase or accumulation, by donation or grant 
from the State of lands, or other outside proper- 
ty, will go to the remainderman. 

That property thus accvmulated, not from the 
ordinary use of the means of the company, but 
from extraordinary outside accumulations attach- 
ing to the former means or corpus of the company, 
and adding to that corpus, or those means, assim- 
ilates with that, becomes part of it, makes it 
jarger and productive of more fruit, and can not 
be cut off by the life-tenant, but must stand tied 
to the corpus, and with the corpus pass to the re- 
mainder man. 

But really dividends are the ordinary, the natu- 
ral, the only natural income or increase of this 
sort of property. There can be nv natural birth 
from this parent, except dividends be born of her 
womb. Railroad stock produces that naturally, 
in the very order of its creation, according to the 
very law of its existence, breathed into it by the 
legislature when it became a living entity. Its 
maker then said toit: ‘‘Be fruitful and multiply 
dividends.’’ So that according to its organic na- 
ture, it makes and distributes dividends; and 
their birth is no more extraordinary than that of 
a child from healthy parents, and the issue of 
large dividends no more extraordinary or unnat- 
ural than the birth of twins. We think, therefore, 
that these terms, ‘‘natural’’ and ‘‘extraordinary,”’ 
are not in the way of carrying into effect the in- 
tention of the testatrix and of the directors. Nor 
are the words, ‘such as issue of new stock upon 
the share of an incorporated or joint-stock com- 





pany.’’ They are a mere illustration of extra- 
ordinary accumulations. 

The issue of new stock is not an ordinary in- 
crease. It is not a naturalincrease. In this case 
it would have been very unnatural, because the 
law of the creation of this corporation prohibited 
this issue. The corporation must receive new 
powers from its maker before it could do this 
extraordinary, and as it now stands char- 
tered, wholly unnatural and illegal thing. It 
could not declare new stock, but it could declare 
any number and amount of dividends. Besides, 
the corpus of this property is the shares of this 
stock. The only way to accumulate on this cor- 
pus is to increase these shares. If this corporation 
had possessed the power to do so, and had carried 
out that power, then the new stock would have 
assimilated to the old, become part and parcel of 
the corpus, and could not have been severed from 
it by the life-tenant; but by the Code it would 
have gone over to the remainderman. Nordo we 
see any other possible way of adding to this 
corpus—the old stock—except by the issue ef new 
stock. That is the only thing that can accumu- 
late in kind on it, and assimilate and become 
corporate with it. Bonds of the company, or 
promissory notes of it, or certificates of indebted- 
ness by it, are not accretions to its stock, nor in 
any legal sense part of its corpus. Indeed they 
are just the opposite. They are burdens upon it. 
They are debt, which the natural fruit of the cor- 
pus will have to pay, instead of new stock en- 
grafted on the old to produce more fruit. So that 
on mature reflection we are of the opinion that 
these certificates of indebtedness, principal and 
interest, are the property of the life-tenant; and 
the judgment of the court below denying the in- 
junction is aflirmed. 





JUDGMENT—LIEN UPON REAL ESTATE— 
SUBSTITUTION OF REPLEVIN BAIL — 
NOTICE—INNOCENT PURCHASER. 





DOWNEY v. WASHBURN. 





Supreme Court of Indiana, February 24, 1882. 


If the replevin bailon ajudgment pays the same in 
whole or in part, after execution has becn levied 
upon real estate, and the judgment is satisfied of 
record, and itis not shown of record by whom the 
payment was made, whether by the judgment-debtor 
or by the replevin bail, although the receipts and re- 
lease of the land by the judgment-creditor, returned 
hy the sheriff, do show the facts, a purchaser of the 
real estate of the judgment-debtor, without actual 
notice, takes a title free from the lien of thé” judg- 
ment. 


Woops, J., delivered the opinion of the court: 
Action by the appellee against the appellants to 
enjoin the sale on execution of certain real estate. 
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Finding and judgment for the plaintiff. No ques- 
tion is made upon the complaint on other plead- 
ings, but only of the sufficiency of the evidence 
to sustain the finding and judgment of the court. 
The entire evidence consisted of an agreed state- 
ment of facts, in substance as follows, viz.: On 
and before December 11th, 1876, Benjamin F. 
Roberts was the owner of the real estate in ques- 
tion, and on that day, for an ad quate considera- 
tion then paid, conveyed the same to the appellee 
by a deed by general warranty which was duly 
recorded. On the 19th day of November, 1868, 
Timothy Donovan had recovered in the Court of 
Common Pleas of Wabash County, where said 
real estate was situate, a judgment for $1,161.31, 
against said Roberts and another, on which judg- 
ment Solomon Downey, the appellant, on January 
16, 1869, had become replevin bail for the stay of 
execution, and, as such, made certain payments 
on said judgment, to-wit, on July 17, 1869, $100, 
and on June 14, 1870, $65; there was nothing in 
the record showing that said Downey had made 
said payment or any payments whatever upon 
said judgmeat. Several executions were issued 
on said judgment a ter the expiration of the stay, 
on the last of which the sheriff made the follow- 
ing return: ‘I return this writ satisfied in full, as 
shown by plaintift’s reeeipt for principal and in- 
terest. * * * * Sale of real estate made on 
this execution set aside by direction of plaintiff, 
as shown by order herewith filed.”’ Signed, 
‘John McKahan, sheriff.”” Accompanying this 
return were receipts rendered on the writ, signed 
by the attorneys of the judgment plaintiff as fol- 
lows, viz.: May 29, 1869, $98.88; July 5, 1869, 
$650; July 15, 1869, $350, and August 19, 1870, 
$56.96, ‘“‘in full of balance, principal and inter- 
est,’ and the following release: **Scate of Indi- 
ana, Wabash County, ss.. I, Timothy Denovan, 
do hereby release all my right, title and interest 
to any land bought by me, etc., and especially 
the land bought in by me, and taken as the prop- 
erty of Solomon Downey, replevin bail on said 
judgment. Witness my hand and seal this 19th 
day of August, 1870. Timothy Donovan.” Said 
return, release and receipts, were duly recorded 
in the proper execution docket. On Jan. 12, 1870, 
said Downey had made payment of said sums on 
said judgment and that said judgment remained 
unsatsified and in force for his use,and in said action 
recovered a judgment awarding him an execution 
for said amounts and interest, and accordingly on 
the 23d day of May, 1877, said Downey caused an 
execution to be duly issued on said judgment in 
favor of Donovan against Roberts and McClure, 
and in his favor as replevin bail against the prop- 
erty of said Roberts, which execution came into 
the hgnds of the defendant, Harvey F. Weods. 
The sheriff of said county who has levied the 
same on and by virtue thereof, is about to sell said 
real estate. Said Roberts is insolvent, and said 
McClure became a non-resident of the State, and 
died several years before January, 1877. At the 
time of purchasing said real estate, Washburn 





had no actual notice, and no notice at all of said 
judgment by Downey, unless said return of the 
sheriff with the receipts and release by said Don- 
ovan of the sale of said Downey’s land, as above 
set out, amounted to constructive notice. The 
question for solution is whether, on these facts, 
the appellee was entitled to a finding and decree 
enjoining the sale of said real estate upon the 
execution issued .in favor of Downey as replevin 
bail.. The appellee has not favored us with a brief. 
The counsel for the appellant, by implication, at 
least, concedes that if the appellee purchased 
without notice of Downey’s having made pay- 
ments on the judgment, he took the land free from 
lien of the judgment, but insists that on the facts 
stated he had constructive notice in this, that the 
return of the sheriff, showing that the suit in the 
first instance was satisfied by a sale of the land of 
the replevin bail and the subsequent release of 
the land from that sale by the purchaser, ‘‘was 
sufficient to put the appellee on inquiry.’’ We 


can not say as matter of law that the facts so re- . 


turned by the sheriff amounted to constructive 
notice, or were enough to put the purchaser on 
inquiry, as intended. The most that can be said, 
and it may bé too much to say, is that the return 
constitutes evidence tending to show, or suggest, 
that Downey may have paid something on the 
writ, and that the purchaser ought to have made 
inquiry; but regarded only as evidence in that 
direction, the finding of the circuit court against 
such conclusions is final. The case is not one up- 
on an agreed state of facts, calling simply fora 
conclusion of law by the court, but it is one upon 
an agreement as to the evidence on which the 
court rendered a general finding involving a con- 
clus on both of law and fact. The inquiry, there- 
fore, comes to this: If the replevin bail on a 
judgment pays the same, in whole or part, 
and the judgment is satisfied of record, either by 
the return of the sheriff on an execution, or by an 
eutry of the clerk if the payment was made to 
him, and it is not shewn of record by whom 
the payment was made,whether by the judgment- 
debtor or by the replevin bail, does the purchaser 
of the real estate of the judgment debtor, who 
buys without actual notice, take a title free from 
the lien of the judgment, as against the replevin 
bail? By section 225 of the Code, every judg- 
meut or decree shall be deemed satisfied after the 
expiration of twenty years; and, by section 527, 
all final judgments of the supreme and circuit 
courts and courts of common pleas, for the re- 
covery of money or costs, shall be a lien upon rea 
estate and chattels, liable to execution in the 
county where the judgment is rendered for the 
space of ten years after the rendition thereof, 
and no longer. The clerk ts required to keep 
judgment and execution dockets, and in the lat- 
ter to ‘‘prepare an additional column, in which he 
shall enter at length the return of the sheriff, and 
such docket entries shall be taken and deemed to 
be a record.’’ Section 527. But it is not en- 
acted or declared that the return of an execution 
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as satisfied, or paid, shall operate as a discharge 
or satisfaction of the judgment on which the 
writ was issued that it is only a matter of legal 
inference which doubtless follows in every case 
not governed by a contrary statutory provision. 

By section 676 of the Code, however, it is enacted 
that ‘when any defendant surety in a judgment, or 
special bail, or replevin bail, or surety in a delivery 
bond, or replevin bond, or any person being surety 
in any undertaking whatever, has been or shall be 
compelled to pay any judgment or any part there- 
of, or shall make any payment which is applied 
upon such judgment by reason of such suretyship ; 
or when any officer or sheriff, or any surety upon 
his official bond, shall be compelled to pay any 
judgment or any part thereof by reason of any 
default of such officer, except for failing to pay 
over money collected, or for wasting property 
levied on, the judgment shall not be discharged 
by such payment, but shall remain in force for 
the bail, surety, officer or other persons making 
such payment; and after the plaintiff is paid, so 
much of the judgment as remains unsatisfied may 
be prosecuted to execution for his use.”’ 

This provision that the judgment shall not be 
discharged by such payment, but shall remain in 
force for the use of the bail, is at once specific 
and comprehensive, and leaves room only for 
this inquiry, namely, whether it must appear of 
record that the satisfaction was by ‘such pay- 
ment,”’ that is, a payment made by the bail or 
other surety. 

Independent of any statutory provision, it is 
the undoubted right of a surety or indorser, or 
any one standing in a like relation to the princi- 
pal or debtor, if compelled to pay the debt, to be 
subrogated to the rights of the creditor; and in 
case the creditor has a judgment to use, that 
judgment for the purpose of eovering payment 
by the principal. Freeman on Judgment, sec. 
470; et passim in Bailey v. Brownfield, 20 
Pa. St. 41, the Supreme Court of Pennsyl- 
vania, speaking by Black, C. J., says: ‘The 
entry of satisfaction of a judgment collected 
by execution from a surety, such entry not be- 
ing made at the instance of the surety, is no 
ground for refusing subrogation, whether’ the 
fact of payment does or does not appear upon the 
record, it can not be allowed to have any influ- 
ence on the rights of the parties, except what 
equity gives it.”’ 

If, therefore, this section of the Code was de- 
signed to preserve the lien of the judgment 
for the sureties’ benefit, as against the judgment 
defendant, and those elaiming under him with no- 
tice only, then the statute has accomplished for 
the surety only what equity was doing for him al- 
ready, and doing just as well as can be done 
under the statute. We think the statute was in- 
tended, and may well be so interpreted, as to 
accomplish more than a mere equitable subroga- 
tion. 

By the very terms of the enactment, as between 
the judgment plaintiff and judgment debtor, the 





judgment must be fully paid before the rights of 
the bail, surety or other persons provided for can 
intervene; and it would seem to be an inconsist- 
ent and illogical conclusion to hold that the return 
of the sheriff, showing one of the facts necessary 
to the existence of a right, shall be deemed in 
every Instance to destroy the right. 

In Lopping v. Duffey, 65 Ind. 229, it was held 
that a receipt upon the record of a judgment, ac- 
knowledging payment thereof, could be explained 
01 contradicted, and this conclusion is put upon 
the ground that the law does not provide for the 
receipting of judgments on the record, nor for 
the effect of such receipts; neither does the law 
provide that the sheriff, in making a return of 
meney collected upon an execution, shall show of 
wuom it was collected. It would, perhaps, be 
neither his duty to show the facts in this respect, 
and it may be that his return would be conclusive 
on the parties until set aside; but in this case the 
return is silent on the subject. 

The bare fact of payment of the writ in full is 
shown a fact, as already suggested, necessary to 
and tending to show the appellant's right to have 
the judgment remain alive for his use; having 
that tending at least as much as to warrant an in- 
ference that the payment bad been made by the 
judgment debtor. 

There can be no eertain inference from the 
mere fact of payment of a debt, that it was paid 
by the principal debtor rather than by his surety. 
A reasonably prudent man would not, in an im- 
portant matter, act on such presumption. If the 
conveyance of the property had been made while 
the execution was still in the hands of the sheriff, 
after the payment but before the return, would 
the purchaser bave been permitted to obtain from 
the officer the simple statement that the writ had 
been paid, and from that to infer that the princi- 
pal debtor had made the payment? or would he 
not rather have been bound to make further in- 
quiry on the subject? And if, while the writ is in 
the officer's hands, the purchaser may not rely on 
a knowledge of the bare fact of payment, why 
does that fact become more signifieant when 
made a matter of record? Asa rule,a recorded 
fact is of no more import than an unrecorded one 
to those who have knowledge of it. A due regard 
for the purpose intended to be accomplished by 
the section of the Code referred to, as well as for 
the rights of purchasers claiming under the judg- 
ment debtor, requires us to hold, and we do hold, 
that in cases of replevin, bail, and in other cases 
provided for, if the suretyship or other corres- 
ponding facts necessary to entitle a party to the 
benefit of the section appears of record, an entry 
or return of satisfaction of a judgment by pay- 
ment, it not being shown by whom the payment 
was made, shall not be deemed to extinguish the 
lien of the judgment in favor of the bail or other 
person entitled thereto, as against purchasers 
from the judgment debtor. The fact apparent of 
record that there is a party so related to the judg- 
ment as to be entitled to the benefit of the pro- 
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visions of said section, if compelled to pay the 
judgment, must be deemed sufficient to put the 
purchaser on inquiry whether payment was made 
by such person, if the record is silent in that re- 
spect. 

Judgment reversed, with instruction to sustain 
the motion for a new trial. 

ELLIOTT, C. J., dissents. 








WEEKLY DIGEST OF RECENT CASES. 


ADMINISTRATION—DEATH OF A TENANT FOR LIFE 
—APPORTIONMENT OF RENT PAYABLE IN SHARES. 
Rents in case of death of life tenant, whether pay- 

able in money or in a proportion of the crop raised, 
on the shares, on the land, should be apportioned 
between the remainderman and the representative 
of the life tenant. Redman v. Bedford, Ky. Ct. 
App., January 19, 1882. 


CONTRACT—CONSTRUCTION. 

A contract for the sale and removal of some railroad 
ties provided, among other things, that ‘‘all of 
the timber not removed from said land within 
twelve months, whether cut or standing, should 
be the property of M A,’’ the vendor. Held, 
that the proper construction of the contract is 
that only the timber standing, or cut and lying 
upon the ground in its natural state, was for- 
feited to the vendor (Weatherbee v. Green, 22 
Mich. [815), and that timber made into railroad 
tie was not so forfeited. Hubbard v. Burton, 
8S. C. Mo., February 16, 1882. 


CONTRACT — COTTON COMPRESSING BUSINESS — 

PUBLIC PULICY. : 

A compress company which, under its charter,right- 
fully carries on the business of warehouseman in 
connection with, and as an adjunct to, its main 
business of compressing cotton, has a perfect right 
to charge more per bale for storing cotton not to 
be compressed than for that which is compressed 
as Wellas stored. And though the charges may 
be unreasonable, if a party, knowing the uniform 
charges stores his cotton with the company, said 
storing,amounts to a contract to pay the charges, 
and such a contract is not in restraint of trade or 
void as against public policy. Seeligsonv. Tay- 
lor Compress Co.,S. C. Tex., February 7, 1882. 


CRIMINAL LAW—MURDER—J USTIFIABLE HOMICIDE. 
A defendant is always justifiable in acting for his 
defense, or the defense of his family, or property 
according tothe circumstances as they reasonably 
appear to him, and itis butjust and right that 
his action should be judged of in the light of the 
circumstances as they appeared to him at the 
time. Jordan v. State, Tex. Ct. App., February 

8, 1882. 


DaMAGES-- MEASURE OF, FOR VIOLATION OF RIPA- 

RIAN RIGHTS. 

In a suit by a mill owner for damages resulting 
from animproper use of the stream by owners 
above him, evidence is admissible of the produc- 
ing power of the mill and the profits in operating 
it when unobstructed by acts complained of. 
Horton v. Hall, 8. C. Pa. 





DEED—COVENANT OF WARRANTY—WHUAT AMOUNTS 

TO. 

Where the grantor in a deed covenants, in effect, 
that he has title to the land by regular chain of 
transfer from the original grantee, and warrants 
against the claim of any person claiming under the 
same, thuugh not in the form usual to warranty 
deeds, yet the legal effect of such a deed is not 
materially different from a deed with general war- 
ranty. Little v. Allen, 8S. C. Tex., January 24, 
1882. 

EASEMENTS—DOMINANT AND SERVIENT ESTATES— 

SUBTERANEAN RIGHTS OF Way. 

1, The general rules of law which govern the rights 
and obligations of the owners of dominent and 
servient estates, apply as well to subterrenean 
rights of way as to those upon the surface. 2. 
The owner of coal lands, through which another 
has a right of way by subterranean entry to reach 
coal mines in an adjoining tract, may lawfully con- 
struct an entry crossing such right of way, pro- 
vided it be done without destroying or substan- 
tially interfering with the use thereof. Pomeroy 
v. Buckeye Salt Co., 8. G. Ohio, February 28, 
1882. 

EQUITY—MARSHALLING OF ASSETS—SUBROGATION. 

The equitable principle that when a creditor has a 
lien on two funds, and another creditor has alien 
only on one of the funds, the former may be com- 
pelled to levy his debt out of the fund to which 
the latter can not resort, or, what is tantamount 
thereto, if the former takes his money out of the 
fund on which alone the latter has a lien, he may 
to that extent, be subrogated to the rights of the 
former as against the other fund, has no applica- 
tion where both funds are not in the hands of the 
common debtor of both creditors. Conser’s Ap- 
peal, S. C. Pa., October 3, 1881. 


EVIDENCE—ADMISSIONS TO PROVE PARTNERSHIP. 
The ‘sayings and admissions of one of an allege 
partnership, not in the presence of the others nor 
brought to their knowledge, and assented to or 
ratified by them, are inadmissible to bind the 
other party or establish the existence of a part- 
nership. Flournoy v. Williams, 8. C. Ga., March 

7, 1882. 


EVIDENCE — COMPETENCY OF THE EVIDENCE OF 

DECEASED WITNESS. 

The evidence of a decased witness on the commit- 
ment trial is admissible on the subsequent trial 
before the jury for the offense. Itis a continuous 
prosecution for the same offense, and the parties 
identical. Such evidence could be proved by pa- 
rol, although it may have been held that what the 
magistrate took down in writing would have been 
better evidence of what the witness swore, since 
it was not shown that the evidence was taken down 
in writing in this case. Robinson v. State, 8. C. 
Ga., March 7, 2882. 


EvIDENCE—PRESUMPTION OF PAYMENT—LAPSE OF 

TIME. 

A legacy unclaimed for more than twenty years is 
presumed to have been paid, and the burden of 
proof lies onthe claimant to show that such is 
not the case. Especially is this true where the 
executor lived almost twenty years after the leg- 
acy became due. Bentley’s Hxecutor’s Appeal, 
8. C. Pa., February 27, 1882. 


HOMEsTEAD—EVIDENCE—DOmMICILE. 
Wher: a party knows that the husband has estab- 
lished his homestead in this State, the husband’s 
mere declaration that he claimed his home and 
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citizenship in another State, are wholly insuffi- 
cient to deprive the wife of her rights acquired in 
the homestead here. Howard ». Cross, 8S. C. 
Tex., October, 1881. 


HOMESTEAD—MINOR’S RIGHTS. 


The homestead pleaded, having been taken in 1.78 
for the benefit of a wife and dependent grand- 
child, did not terminate on the death of the wife, 
the grandchild being still a minor, and such 
homestead exemption could be set up by the head 
of the family as against a deed made by himself 
and wife after homestead was set apart. Hall v. 
Matthews, S. C. Ga., March 7, 1882. 


HUSBAND AND, WIFE—FRAUD—SILENCE As TO TI- 

TLE. 

W had an interest in property sold by sheriff’s sale 
under articles of agreement and,;payment of pur- 
chase-money, having no deed. At the time of the 
sale the liens against it were a judgment held by 
W’s wife, and a mortgage held by T. Mrs. W 
purchased at the sale, and her, judgment ab- 
sorbed the whole fund, which the court awarded 
to her, reversing the court below. Before the sale 
and before T became the owner off the mortgage, 
the liens were a judgment held by T, another by 
Mrs. W, and athird by T; but, in pursuance of 
an arrangement with W, the mortgage was made 
to T, and he satisfied the first of his judgments, 
and transferred the other to Mrs. W. It was held 
(reversing the court below), that the arrangement 
could not be rescinded, upon the ground tnat T 
was deceived as to the title, and misled by Mrs. 
W’s silence. Waggoner’s Appeal, 8. C. Pa., 

* October 3, 1881. 


INSOLVENCY—SET-OFF—BANKING. 


A bank discounted for one of its depositors two 
notes, whose proceeds were placed to his credit. 
Before the maturity of either the depositor died 
insolvent. On the maturity of the note first due, 
the bank, knowing of the depositor’s death, but 

. hot of his insolvency, charged it to his account; 
and also the amount of the second note upon its 
maturity, having then learned of the insolvency. 
The administratrix of the depositor claimed the 
balance standing to his credit at the time of his 
death, which balance was insufficient to meet the 
amount of the notes. Held, that the bank could 
not claim to set-off the amount of the notes, as 
the case stated did not show the balance at the 
time of death was the actual proceeds of the notes 
discounted. Kensington Nat. Bank v. Shoemaker, 
8. C. Pa., January 16, 1882. 


INSURANCE, LIFE—INSOLVENT COMPANY—VALUA- 

TION OF POLICIES—RECEIVER. 

Where, after the appointment of a receiver of a life 
insurance company, the values of all policies then 
running were required to be estimated as of the 
date of such appointment, and the Supreme 
Court granted an order requiring the creditors to 
present their claims within six months; and. be- 
fore the expiration of that date certain persons, 
holding running policies, presented them for val- 
uation, and their claims were established and al- 
lowed; and subsequent to such date persons in- 
sured by such policies died: Held, that, whether 
there should be a rehearing upon these claims 
upon the new proof which the claimants were able 
to give, rested in the discretion of the court; and 
the denial of an application to have such policies 
revalued, upon the ground of want of power, was 
erroneous. Attorney- General v. Continental 
Life Ins. Vo., N. Y. Ct. App. 

. 





INTERNATIONAL Law — CONTRACTS—LEXx LOcI — 

PERSONAL PROPERTY. 

Where defendant L made an assignment in the 
State of New Jersey for the benefit of creditors, 
valid according to the laws of that State, though 
invalid here, had certain claims and credits in this 
State which were attached in this action: Held, 
that though movable property may have an actual 
situs apart from that of the domicile of the own- 
er, there is no such rule as to claims and credits; 
and as to these the assignment in New Jersey was 
effectual to pass to the assignees a valid title, 
and the assignees having taken possession of the 
same, and having received the avails and proceeds, 
can not be disturbed in their rights to the prop- 
erty by this action or the attachment issued there- 
in. Howard National Bank v. King, N. Y. Sup. 
Ct., December 6, 1882. 


LANDLORD AND TENANT— EVICTION —ENTRY TO 

MAKE REPAIRS, 

Where a landlord enters into a covenant to make all 
repairs, and, during the term of the lease, a por- 
tion of the demised premises are destroyed by 
fire, an entry of the Jandlord upon said premises 
for the purpose of repairing the damage done by 
the fire does not constitute such an eviction as 
will entitle the tenant toa suspension of the rent. 
Maberry v. Dudley, 8. C. Pa., February 6, 1882. 


LANDLORD AND TENANT—SURRENBER OF LEASE— 

ACCEPTANCE—BURDEN OF PROOF. 

Where a lessee vacates premisee during his term, 
delivering the keys upto the lessor, who retains 
them, but notifies the lessee that he will hold him 
for the rent, there is noroom for the presumption 
of such a surrender as will relieve the lessee from 
liability on his covenant to pay rent. Auer v. 
Penn, 8. C. Pa., February 13, 1882. 

LANDLORD AND TENANT—WHEN DOES THE RELA- 

TION EXIST. 

The relation of landlord and tenant exists where the 
owner of a life estate in land rented to or permit- 
ted another to cultivate afield in wheat on shares, 
each furnishing one-half of the seed, the latter 
sowing, cutting, and paying for the threshing of 
the same, one-half of the crop to be delivered to 
the landlord at the machine. Redman v. Bedford, 
Ky. Ct. App., January 19, 1882. 


NEGLIGENCE — TELEGRAPHIC MESSAGE — REGULA- 

TION LIMITING LIABILITY. 

1. It being shown that the message sent by defend- 
ant in error was changed in its transmission, the 
burden was on plaintiff in error to show that it 
had exercised proper diligence about the business 
of such transmission. In this case the agent of the 
telegraph company shows by his evidence that the 
error was his own, and the result ‘‘of the opera- 
tion of unconscious mental action.’’ Against 
such ‘‘unconsciousness’’ the law gives redress 
when Joss results therefrom; 2. Any rule or reg- 
ulation of the telegraph company which seeks to 
relieve it from performing its duty, belonging 
to the employment, with integrity, skill and 
diligence, contravenes public policy as well as 
the Jaw, and under it the party at fault can not 
seek refuge. If it became necessary for the com- 
pany in transmitting messages with integrity, 
skill and diligence to secure accuracy by having 
said messages ‘‘repeated,’’ then the law devolves 
upon it the duty of repeating them. Western 
Union Tel. Co. v. Blanchard, 8. C. Ga., March 7, 
1882. 

PARTNERSHIP—DISCHARGE IN BANKRUPTCY FROM 

INDIVIDUAL DEBT. 
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Discharge in bankruptcy of a member of a firm on 
his individual petition, and without any proceed- 
ings by or against the firm, does not release the 
bankrupt from liability for his partnership debts. 
Perkins v. Fisher, Ky. Ct. App., January 14, 1882. 

PaRTNERSHIP—POSSESSION OF PARTNERSHIP PROP- 

ERTY. 

Though ordinarily one partner can not maintain a 
possessory warrant against another for partner- 
ship property, yet, where by the very terms of 
the partnership the possession is necessarily fixed 
in him, and that possession is essential to carry- 
ing out the partnership contract, he may do so. 
Ivey v. Hammock, 8. C. Ga., March 7, 1882. 

PaTENT—PRIOR USE. 

A prior use of the invention, although authorized 
by the inventor, will render the patent invalid 
when issued. Worley v. Loker Tobacco Co., U. 
8. 8. C., October Term, 1881. 

TAXATION—STUCK OF FOREIGN CORPORATIONS. 

The question presented is whether a city has a right 
to tax its citizens for stock owned by them in a 
foreign railroad company. The taxation of such 
stock is in accordance with the general provisions 
of the law of Indiana. There is no provision in 
the statute which relieves the owner of stock in 
foreign corporations from the duty of listing such 
property, as there is in regard to stock in domes 
tic corporations. The !aws of the State in which 
the property is located are not material. Where 
property is taxable by the laws of this State, it is 
immaterial how much it is taxed elsewhere. The 
owner of shares of stock in a foreign corporation 
is liable to taxation thereon in the State where he 
resides, although a tax has been paid thereon in 
the State where the corporation is located. Sew- 
ard v. City of Rising Sun, S.C. Ind., March 9, 
1882. 


TRESPASS—LEASEHOLD PROPERTY — ADMINISTRA- 

TOR’S RIGHT OF ACTION, 

Action by Wiseman, as administrator of the estate 
of Wm. McFuilkin, deceased, and the widow and 
heirs of the decedent. The facts stated are in brief 
that McFuilkin had a leasehold estate for twenty 
years, on which the defendant committed trespass 
by mining and carrying away the coal. The right 
of action was alone in the administrator. The 
leasehold estate was personal property, and upon 
the death of McFuilkin the title to it passed to 
the administrator and not to the widow and heirs. 
35 Ind. 452; 67 Ind. 510. No right of action was 
shown in favor of the widow and heirs,as the dam- 
ages claimed would be assets subject to the pay- 
ment of debts or to distribution according to law. 
A complaint that does not show a right of action 
in favor of all the plaintiffs is bad on demurrer 
for want of sufficient facts. 39 Ind. 165; 31 Ind. 
355; 30 Ind. 418. The demurrer to the complaint 
should have been sustained. Schee v. Wiseman, 
8. C. Ind., March 9, 1882. 
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PRACTICE AND PRECEDENTS. Honeyman’s Prac- 
tice and Precedents in the Courts for the Trial 
of Small Causes in New Jersey, Including the 
Principles of Law Relating to Actions and De- 
fenses; Rules of Evidence; Duties of Consta- 
bles; References to about 3,000 Decisions; A 
Glossary and Appendix of Legal Terms and 
Phrases, and nearly Four Hundred Practical 
Forms. By A. V. D. Honeyman, Counsellor- 


oe Somerville, N. J.,1882: Honeyman & 
0. 

There is, perhaps, no period of professional life 
so trying to the lawyer as that novitiate which 
immediately suéceeds his graduation from law 
school or office, and embarkation upon the active 
duties of his profession, and precedes an ade- 
quate mastery of the mechanical and formal de- 
tails of practice—a sort of knowledge none the 
less necessary because its acquisition is tedious 
and uncongenial. In most cases the youthful 
practitioner’s familiarity with the principles of 
the legal science is in great disparity to his ac- 
quaintance with the practical means by which the 
ends of litigation are to be attained, and, in a 
proud consciousness of his attainments that 1s at 
once amusing and somewhat pathetic, he is apt 
to undervalue that which he does not know, until 
brought to his senses by being foiled by the 
greater practical skill of some more experienced, 
but despised rival. To all such, as well as to all 
who conduct business before justiees of the peace 
in that State (New Jersey), the volume before us 
must prove of great service. Its scope is suffi- 
ciently indicated by the title above. The work is 
well and carefully printed. 








NOTES. . 





——An Edinburgh solicitor was once visited by 
an elderly respectable-looking man who stated 
that he had come to have his will drawn up. 
Seeing the prospect of a good client, the solicitor 
devoted much time to drawing up the instrument, 
in which property, shares and funds to a consid- 
erable amount were assigned to certain relatives. 
When the client had paid many visits, and was at 
length pleased with the wording of the will, the 
solicitor asked where the property, etc., was in- 
vested. The client replied, ‘*Oh,I haven’t any! 
I only want my relatives to see after I’m dead 
what I would have done for them had I been 
able.”’ 


——tThe progress of codification is marked by 
the significant fact that in England the govern- 
ment has brought in a bill consolidating and co- 
difying the law relating te bills of exchange and 
promissory notes. It defines several of the terms 
most frequently used, and lays downin definite 
and well- considered form the main rules as to the 
validity of the instrument and the liability of par- 
ties thereon. It is proposed that, the bill shall 
take effect the first of next January, but with 
singular persistence in anomalous law, it is not to 
have effect in Scotland. Such a code as this, or 
such an ene as this ought to be—for we can not 
say how well it is executed—ought to be adopted 
by act of Congress for the regulation of eommerce 
within the States. Merchants and courts would 
readily conform to it for domestic business.— 
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